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l.  PRELIMINARY 

 
Shepherd called the June 3, 2014, meeting to order at 6:00 p.m. 
 

Roll Call  
 
The following members were present:  
 

JulieMarie A. Shepherd, president 
Cathy Wildman, vice president  
Mary W. Lewis, secretary 
Dan Jorgensen, treasurer  
Amber Drevon, director 
Eric Nelson, director 
Barbara J. Yamrick, director 
 

Also meeting with the Board of Education were: 
 

D. Rico Munn, superintendent of schools 
William Stuart, deputy superintendent  
Brandon Eyre, district legal counsel  
Damon Smith, chief personnel officer 
Lisa Escárcega, chief accountability and research officer 
John Youngquist, chief academic officer  
Adrienne Bradshaw, chief financial officer 
Bonnie Lavinder, director of equity and engagement 
Tonia Norman, assistant to Board of Education 

Pledge of Allegiance/Welcome to Visitors 

 
Shepherd led the Board and audience in the pledge to the flag.  She then 
welcomed visitors to the meeting.   
 

Approval of Agenda 
 

The June 3 Board agenda was amended to include an additional informational 
report item, Instructional Materials Adoption - Elementary Social Studies.      
 
Nelson moved and Yamrick seconded to amend the June 3 Board agenda to 
include an additional informational report item, Instructional Materials Adoption - 
Elementary Social Studies.   
 
Roll Call:  Drevon, Jorgensen, Lewis, Nelson, Shepherd, Wildman, Yamrick #8302 
 
Approved on a vote of 7-0 
 

Approval of Minutes 
 

The minutes of the special work session of the Board of Education held on May 
13, 2014, and the minutes of the regular meeting of the Board of Education held 
on May 6, 2014, were approved as written.   
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Recognizing Excellence 
 
Munn and the APS Board of Education are proud of the nearly 3,000 students 
who recently graduated from Aurora Public Schools. The graduating class of 
2014 earned more than $10 million in scholarships.  Seniors at Aurora West 
College Preparatory Academy and Vista PEAK Preparatory made history as the 
schools’ first graduating classes.  Additionally, preschoolers from Kids Tech, the 
class of 2027, celebrated their preschool graduation as they prepare to head to 
kindergarten.  We wish our graduates continued success. 
 

Opportunity for Audience 
 

Andrew Woods, Project Lead the Way engineering teacher at Gateway, 
commended Director of Employee Relations Dion Arguelles for finding an 
acceptable solution to his request for Family Medical Leave.  

Woods shared that Policy GDCCF, Federally Mandated Family and Medical 
Leave, follows the minimum leave guaranteed by the government.   The federal 
law pertaining to his situation, Title 29, Section 3, reads as follows:  “A husband 
and wife who are eligible for FMLA leave and are employed by the same -
employer may be limited to a combined total of 12 weeks of leave.”  This issue 
relates to the interpretation of the word “may,” which is used by the federal 
government to define the minimum, not the maximum, amount of leave.  Any 
organization is allowed to go above and beyond the minimum if they so choose.   

Woods noted that his partner is also an APS employee, commenting that if they 
taught in separate districts, each would be required to grant twelve weeks of 
FLMA leave with benefits to each person for the birth of a child.  Because we 
both work in the same district, APS may choose to follow the FMLA law and 
restrict my partner and I to a total of twelve weeks, which seems very unfair.    

Woods shared that this is the second time that he and his partner have applied 
for FMLA leave.  Our family grew from two to three in 2011 and the district set 
precedence by granting each of us twelve weeks of FMLA leave.  We were very 
grateful for the time.  In 2014, our family grew from three to four, and knowing 
that we both had previously been granted 12 weeks of FMLA leave, we met with 
the appropriate people and completed FMLA leave paperwork.  When Policy 
GDCCF was uncovered, my partner and I were informed that we would have to 
share twelve weeks of FMLA leave.   In my research of this policy, I found that 
this issue had been brought to the attention of the APS Board of Education.  In 
2007, the November 13 revised minutes stated as follows:  “Carmany reviewed 
concerns with policy GDCCF.  She felt that the policy was discriminatory to 
couples in the district. Each spouse should be entitled to 12 weeks of leave as 
part of the medical leave act.  Donovan confirmed that federal law does not 
prohibit each spouse from taking medical leave.  Barber also felt that the policy 
was discriminatory and does not promote an atmosphere of trust and teamwork.  
Carmany moved and Barber seconded to amend policy GDCCF to allow each 
spouse 12 weeks of leave.”  The vote was approved on a vote of 7-0 (in favor).   
Based on the 2007 vote of the APS Board of Education, this situation seems 
closed except for the fact that the current policy does not reflect the vote.   
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II.  INFORMATIONAL REPORTS 
 
Superintendent’s Report        

 
Munn provided the Board with a proposal to address the growing needs of the 
district’s student refugee population and their families.   He shared that a 
consultant has been engaged to explore the possibility of opening a 
welcome/newcomers center at Educational Services Center 4 in partnership with 
the City of Aurora and community services organizations that support APS, 
including the Aurora Human Rights Center and it partners.  He shared that staff 
is in the process of reviewing district needs, cost sharing with partners, and 
relocation sites for staff currently housed at ESC 4.     
 
Lewis asked about preliminary cost estimates.  Munn shared that district costs 
would include remodeling and relocation of staff.  He is meeting with the APS 
Education Foundation to discuss additional partnerships and funding sources.    
 
Shepherd requested that Munn continue to provide the Board with information as 
it becomes available.    
 
This item may be included on the consent agenda for action in August 2014.    
 
Legislative Priorities  
 
Legislative Update  
 
District Lobbyist Mary Kay Hogan highlighted House Bill 1292, Student Success 
Act, and House Bill 1298, School Finance Act, sharing that nearly $500 million 
was appropriated for K-12 education, including $110 million toward reduction of 
the negative factor; $27 million additional funds for English Language Learners;  
$18 million additional funds for early childhood literacy assessment (READ Act); 
$17 million additional funds for at-risk preschool and full-day kindergarten; $11.5 
million for charter school capital facilities for next year; and $3 million additional 
funds for the Colorado Counselor Corps Program.  She shared that $3 million 
was allotted to pursue an RFP to locate a vendor to develop a transparency 
website, state portal, to highlight student count information currently displayed on 
district websites.     
 
Hogan noted the importance of the K-12 community banding together and 
providing cohesive messaging to legislators to reduce the negative factor and 
give local school boards more control to make decisions.  She also suggested 
that school districts work together to host site visits with legislative delegations to 
provide more awareness of varying educational needs and resources at school 
sites.    
 
Lewis asked if legislators were aware of the continuing impact of the negative 
factor on districts.  Hogan believes that term limits may impact how legislators 
perceive the negative factor and K-12 funding.  She stressed that messaging to 
reduce the negative factor will continue to be provided to legislators.   
 
Hogan highlighted an adjustment to Senate Bill 191, academic growth 
performance evaluation for teachers.  She noted that discussions have occurred 
in regard to incorporating 50 percent of academic growth and assessments as 
part of the teacher evaluation process in the 2014-15 school year.  This has 
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since been placed on hiatus to allow districts opportunities to structure the 
evaluation as needed.     
 
Hogan thanked the Leadership Team for all of their work during the legislative 
session.   
 
Shepherd thanked Hogan, Board members and the Leadership Team for all their 
work during the legislative session.   
 
Leadership Team Report 
 

NCLB Consolidated Grant Application 
 
Jesus Escárcega, director of grants, and Amy Beruan, Title I coordinator, 
presented the Board with the NCLB Consolidated Grant Application from the 
Colorado Department of Education (CDE).   The consolidated application for the 
amount of $13,616,413 includes the following NCLB title grants:  Title 1, Part A, 
Improving the Academic Achievement of the Disadvantaged; Title I, Part D, 
Services to Neglected and Delinquent Children; Title II, Part A, Teacher and 
Principal Training and Recruiting; Title III, Part A, Language Instruction for 
Limited English Proficient and Immigrant Students; and Title III, Immigrant Set 
Aside.  The grant is required to be submitted to CDE by June 30, 2014.    
 
This item will be included on the June17 consent agenda for action.   
 
A copy of the NCLB Consolidated Grant Application report is appended to the 
June 3 Board minutes.   
 
State of Colorado Interest-Free Loan Program 
 
Bradshaw presented the Board with an overview of the 2014-15 interest-free loan 
program sponsored by the state treasurer’s office, which authorizes short-term 
debt for school districts experiencing temporary general fund cash flow deficits as 
a result of irregularities in revenue collections throughout the year.  The district 
often experiences a cash flow shortage in December due to early payroll, and is 
expected to borrow approximately $7.5 million in December, but is requesting 
authorization to borrow up to $15 million.  The loan is expected to be paid in full 
prior to June 2015.    
 
This item will be included on the June 17 consent agenda for action.   
 
A copy of the Interest-Free Loan Program report is appended to the June 3 
Board minutes.  
 
2014-15 Insurance Renewal 
 
Bradshaw, along with Julie Mileham, manager of Risk Management, provided the 
Board with information related to insurance renewal costs for the 2014-15 school 
year, including auto liability, crime, cyber risk, equipment breakdown, foreign 
travel liability, general liability, pollution, property insurance, student malpractice 
(Pickens Technical College), and workers’ compensation.  The district’s 
insurance costs are expected to increase across all coverage lines.  The total 
insurance cost is expected to increase as a result of contributions to the Workers’ 
Compensation Pool.     
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Yamrick asked about outside factors that might impact workers’ compensation 
claims.  Mileham speculated that a number of outside factors could impact 
insurance claims, including the economic downturn, longer recovery periods and 
the aging workforce.     
 
Drevon asked if claim increases during the 2011-12 school year were related to 
safety.  Mileham tracks claims by locations and noted that increases occurred at 
all sites during the 2011-12 school year.   She noted that slips and falls 
accounted for a significant number of claims and most occurred in the nutritional 
services department.     
 
A copy of the 2014-15 Insurance Renewal report is appended to the June 3 
minutes.   
 
This item will be included on the June 17 consent agenda for action.    
 
2013-14 Supplemental Budget Appropriations 
 
Bradshaw provided an overview of the 2013-14 supplemental budget 
appropriations as follows:    
 
In order for funds to be spent during the 2013-14 school year, in excess of the 
amount that was adopted in January 2014, the Board is asked to approve a 
supplemental budget resolution and appropriate the funds.  At this time there is 
one fund under consideration, the Charter School Fund (current budget 
$32,305,200). 
 

RESOLUTION 
2013-14 Supplemental Budget 

 
Whereas, in the Charter School Fund additional funds have become available; 
 
Whereas, in accordance with Colorado Revised Statutes, the Board of Education 
shall adopt a resolution authorizing the appropriation of any additional funds 
(CRS 22-44-110); 
 
Therefore, be it resolved that the Board of Education of Joint District No. 28-J of 
the counties of Adams and Arapahoe adopt the following budget amount and 
appropriate additional funds in the amount of $1,528,579 in the 2013-14 Charter 
School Fund. 
 

2013-14 Budget  Charter Schools  
 Original budget       $ 32,305,200  
 Supplemental budget           1,528,579  
 Total budget        $ 33,833,779 
 
This item will be included on the June 17 consent agenda for action.    
 
A copy of the 2013-14 Supplemental Budget report is appended to the June 3 
minutes.   
 
2014-15 Adopted Budget 
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The Board was presented with an overview of the 2014-15 adopted budget and 
resolution as follows:   
 

Resolution for the 2014-15 Adopted Budget 
 

Whereas, budgets for the 2014-15 General, Charter Schools, Athletic, Bond 
Redemption, Building, Capital Reserve, Colorado Preschool Program,  Grants, 
Internal Service, Nutrition Services, Pickens Technical College Post-Secondary, 
Pupil Activity Agency, Risk-Related Activity, School Health Services Program and 
Special Programs Funds have been prepared, and; 
 
Whereas, in accordance with Colorado Revised Statutes, the Board of Education 
of each school district shall adopt a budget by appropriate resolution for each 
fiscal year prior to the beginning of the budget year (CRS 22-44-110(4)); 
 
Therefore, Be It Resolved, that the Board of Education of Joint District No. 28-J 
of the counties of Adams and Arapahoe adopt the following budget amounts and 
appropriate said amounts including appropriations by program and object in the 
general fund of the adopted budget for fiscal year beginning July 1, 2014, and 
ending June 30, 2015. 

 
 

FUND AMOUNT 
General $339,394,751 
Charter Schools 36,172,495 
Athletic  786,125 
Bond Redemption 63,102,350 
Building 22,334,734 
Capital Reserve  28,720,000 
Colorado Preschool Program 7,219,787 
Grants  36,527,707 
Internal Service 644,000 
Nutrition Services 19,064,016 
Pickens Technical College Post-
Secondary 

7,562,500 

Pupil Activity Agency 3,200,000 
Risk-Related Activity 4,829,787 
School Health Services Program 4,000,000 
Special Programs 10,007,083 

TOTAL ALL FUNDS $583,565,335 
 
This item will be included on the June 17 consent agenda for action.    
 
A copy of the 2014-15 Adopted Budget report is appended to the June 3 minutes.   
 
Use of a Portion of the Beginning Fund Balance as Authorized by Colorado 
Statutes 
 
Bradshaw provided an overview of the use of a portion of the beginning fund 
balance as required by C.R.S. 22-44-105.  She noted that the Board must adopt 
a resolution if the beginning fund balance for any fund is used to cover 
expenditures, interfund transfers or reserves.    
 
A copy of the Use of a Portion of the Beginning Fund Balance as Authorized by 
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Colorado Statutes report is appended to the June 3 minutes. 
  
This item will be included on the June 17 consent agenda for action 
 
Unified Improvement Plan Implementation Update 
 
Youngquist shared that the Board was presented with three unified improvement 
plan updates throughout the 2013-14 school year from principals of Arkansas 
Elementary School, Jewell Elementary School, and Aurora Central High School.   
Jewell is currently listed as “improvement” and is anticipating continued growth 
and advancement to “performance” status in the 2014-15 school year.  Arkansas 
Elementary School and Aurora Central High School are currently listed as 
“priority improvement.”  Both schools must advance to improvement status in the 
2014-15 school year.   
 
Munn shared that the Board was provided with an updated progress monitoring 
audit, RMC Research, for Aurora Central High School in advance of the meeting.   
 
Lewis asked about a bill that addressed time lines for priority improvement or 
turnaround schools.  Escárcega shared that the bill allows the state board to 
retain district accreditation ratings for two consecutive years starting in fall 2014.  
She noted that this would not change the time line for Arkansas or Aurora 
Central, but would give the state board more flexibility with districts.   
 
A copy of the UIP report is appended to the June 3 Board agenda.         
 
District Accreditation Contract 
 
Escárcega highlighted the Colorado State Board of Education Model District 
Accreditation Contract for Districts Accredited with Priority Improvement or 
Turnaround Plan.  She explained that Senate Bill 163 includes state rules 
regarding the yearly accreditation contract between the district and the state.  
She noted that the Board approved the model accreditation contract, which every 
district now utilizes, in 2010.  She reviewed components of the contract, including 
attainment on district and school performance indicators – achievement status, 
academic growth, achievement gaps and post-secondary readiness; compliance 
with assurance around safety and finance; adoption and implementation of a 
district unified improvement plan; consequences of continued low performance; 
school accreditation and adoption and implementation of school plans; 
accreditation of online programs; substantial and good-faith compliance with 
applicable statutes, regulations and department policies and procedures; and 
consequences for non-compliance.   
 
Escárcega reviewed an outline of actions if the district continues to be assigned 
to the accreditation category of either Accredited with Priority Improvement Plan 
or Accredited with Turnaround Plan in the fall of 2014 and 2015.  She noted that 
an extra year has been built into the time line for districts that have been 
assigned Accredited with Priority Improvement Plan or Accredited with 
Turnaround Plan to develop and implement a plan.  The state board may not 
allow a district to remain in the category of either Accredited with Priority 
Improvement Plan or Accredited with Turnaround Plan for longer than five 
consecutive school years before removing accreditation.  The district will enter 
year three of Priority Improvement Plan status, July 1, 2014.  If the district 
continues to be assigned Priority Improvement Plan, the Colorado Department of 
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Education (CDE) would recommend to the state board of education removal of 
the district’s accreditation.  If the state board removes accreditation, the district 
would be notified of actions to reinstate accreditation, including district 
reorganization or management; recommendation to convert one or more district 
schools to charters; recommendation to covert one or more schools to 
innovation; or recommendation to close one or more schools.        
 
Shepherd speculated that the state board would most likely issue a set of 
recommendations in consultation with the district.  Escárcega concurred and 
believes that the state and district would have flexibility to negotiate 
recommendations if needed.   
 
Yamrick voiced concerns about the possibility of losing accreditation and its 
affect on the district’s bonding status, funding, federal grants, transportation and 
athletic programs.   
 
Lewis commented that the state implemented accreditation ratings at the same 
time millions of dollars were being cut from K-12 funding.   
 
Wildman moved and Nelson seconded to move the district accreditation contract 
to the consent agenda for action.  
 
Roll Call:  Drevon, Jorgensen, Lewis, Nelson, Shepherd, Wildman, Yamrick #8304 
 
Approved on a vote of 6-1   
 
Yamrick voted against moving the district accreditation contract to the consent 
agenda for action.   
 
Colorado Youth for a Change Program Alternative Education Services 
Agreement and Ombudsman Program Alternative Education Services Agreement 
 
Stuart provided the Board with an overview of the Colorado Youth for a Change 
Program Alternative Education Services Agreement, which provides services to 
over aged, under credit students enrolled in the Futures Academy Program.  He 
also reviewed the Ombudsman Program Alternative Education Services 
Agreement, which provides services to students enrolled in the Rebound 
Ombudsman Program.   
 
Wildman noted that recovered students living outside of the attendance area are 
assigned to Aurora Central High School.  She asked how this affects Aurora 
Central’s accreditation status as a priority improvement school.  Escárcega 
replied that Futures Academy no longer accepts out of district students.  She 
added that recovered students are now assigned to their home high school.   
Information will be updated in the contract.   
 
Lewis asked about the time line to implement a district recovery program.   Stuart 
replied that conversations have occurred and staff is looking at expanding the 
APS online program, noting that it would require a significant program expansion.   
 
Drevon asked about funding for students enrolled in the program.  Stuart noted 
that funding consist of the regular per pupil allocation from the state.   
 
Both agreements will be included on the June 17 consent agenda for action.   
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Renaming of the Child Development Center 
 
Stuart shared that the district is proposing that the child development center 
located at 1420 Laredo Street be renamed to the Laredo Child Development 
Center. 
 
This item will be included on the June 17 consent agenda for action.   
 
Interim Facilities Plan and Bond Update 
 
Amy Spatz, director of construction management, and Josh Hensley, planning 
coordinator, provided an update of the 2008 bond program; current facility 
challenges to support projected growth and programs through the 2016 school 
year; and the time line to open the new P-8 school on the APS Community 
Campus.   
 
Spatz highlighted bond projects scheduled in the 2014-15 school year, including 
HVAC retrofit/building renewal at Gateway; two seven-classroom modulars at 
Mrachek; two classroom additions at Sixth Avenue; roof repairs at Peoria and 
Vaughn; and placement of mobiles at Altura, East, Sable, Virginia Court and 
Aurora West College Preparatory Academy.  Bond projects in the 2015-16 school 
year include various repairs at Pickens Technical College; kitchen addition at 
Virginia Court, and building renewal at Mrachek.    
 
Spatz shared that 65 percent of elementary and P-8 schools are currently at 90 
percent capacity and enrollment is expected to increase by one to two percent 
per year for the next three years.  She noted that the earliest that the district 
could include a bond question on the ballot would be November 2016.  She 
highlighted supports that were discussed with the Long-Range Facilities Advisory 
Committee (LRFAC) to address enrollment vs. capacity challenges in the 2014-
15 school year, including completion of scheduled bond-related projects, 
construction of the new P-8 school; completion of boundary reviews; present   
boundary recommendations to the Board for the new P-8 school and other 
affected  area schools; utilize funds from the support services capital projects 
budget to fund critical projects; and begin a formal review process to determine 
the implementation and impact  of a possible year-round calendar at schools with 
high enrollment projections.  She will meet with LRFAC to discuss future projects 
and recommendations to include in a bond program.   
 
Spatz highlighted some of the actions to address enrollment vs. capacity 
challenges in the 2015-16 school year, including opening of the new P-8 school; 
implementation of boundary changes once approved by the Board; placement of 
additional mobile classrooms; provide the Leadership Team and the Board with 
year-round school recommendations in fall 2015; and work with affected schools 
and community stakeholders on the implementation plan.  She shared that 
LRFAC plans to complete recommendations and present information to the 
Board in April 2016.   
 
Hensley provided additional options to consider to maximize facility use in district 
schools, including increasing the capital projects budget to fund small classroom 
expansions and provide mobiles at overcrowded sites; consider closure of some 
school-based preschools and expand additional preschool opportunities at child 
development centers; transition from full-day to half-day kindergarten at 
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overcrowded school sites; combine technology labs with media centers to 
maximize space; offer electives classes and non-core academic programs at 
various times within the day; and increase the average class size and 
paraeducator support at elementary and P-8 schools.   
 
Spatz shared that a contractor has been hired to start preliminary work on the 
new P-8 School.   She noted that the groundbreaking ceremony is expected to 
be held August 2014.   
 
Wildman asked about the LRFAC membership roster.  Spatz shared that the 
complete roster is available on the district website.  Wilber McCormick, chair of 
LRFAC, noted that the Board reviews and approves all LRFAC membership 
applications.  He would like to see more high school representation on LRFAC.     
 
Drevon asked about the status of previous discussions related to year-round 
schools and extended learning opportunities.  Munn shared that previous year-
round school discussions were focused on both capacity and achievement.  He 
indicated that Stuart is convening a committee to look at both focus areas, but 
noted that capacity is the priority in terms of providing a plan and 
recommendations for the Board to consider.  Spatz commented that a four-track 
year-round system works better to resolve capacity challenges as only 75 
percent of students are in school at one time.               
 
Yamrick asked about the recruitment and composition of the attendance 
boundary committee.  Hensley shared that the boundary committee selection 
process began in the spring and recruitment letters were forwarded to principals 
at affected schools to request names of potential staff and parents to serve on 
the committee.  He noted that school and district representatives as well as a 
parent representative and a family liaison from Buckley are serving on the 
boundary committee.  He added that approximately 15 members consisting of 
principals, teachers, parents and district staff are currently serving on the 
committee.   
 
Yamrick participated in an extensive study with district leaders around year-round 
schools when she previously served on the Board that indicated limited increases 
in test scores and grades, and was extremely disruptive to teachers as a result of 
continually having to transport classroom materials.  She requested that staff 
involve parents and the community in year-round school conversations and take 
a hard look at the history of year-round schools in APS.   
 
Lewis asked for an update related to discussions to construct a walk through for 
Buckley students to access the new P-8 school.  Hensley shared that 
discussions are ongoing and noted that Chief Operating Officer Anthony Sturges 
is in direct contact with Buckley leaders and the family liaison.      
 
Jorgensen currently serves as the Board representative on LRFAC.      
 
Munn shared that the interim facilities plan will be included on the June 17 
consent agenda for action.    
 
Shepherd thanked staff for providing information to the Board.  She noted that 
this continues to be a priority of the Board.   
 
A copy of the Bond Update, Interim Facilities Support Plan, and New P-8 School 
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Construction Update report is appended to the June 3 Board agenda.    
 
Spring Cycle Charter Waiver Application/Resolution Process 
 
Eyre noted that the Board was presented with a memo and a draft of the charter 
waiver resolution in advance of the meeting.  He shared that the district currently 
operates under a fall application cycle for charter renewals and is proposing that 
it be moved to a spring application cycle with a March 15 deadline to give charter 
applicants additional time to hire administrative staff and confirm site locations 
prior to presenting information to the Board.  He indicated that the Charter School 
Institute (CSI) and the district have an MOU to allow for concurrent enrollment 
opportunities and shared that CSI operates under a spring application cycle.  He 
expressed that in order to initiate the waiver process, the Board of Education and 
the District Accountability Advisory Committee must meet 60 days prior to the 
Board taking action on the resolution.   He will work with Escárcega to schedule a 
meeting between the Board and the District Accountability Advisory Committee in 
August to initiate the process.   
 
Instructional Materials Adoption – Elementary Social Studies 
 
Youngquist presented a list of proposed instructional materials for the Board to 
consider for adoption as follows:  
 

 My World Social Studies, student and teacher textbook and resources 
 
Yamrick asked if textbooks had been placed on display for community review.  
Stuart shared that textbooks would be displayed for approximately two weeks for 
the community to review.    
 
Wildman asked why staff had not signed off on the evaluation of social studies 
curriculum.  Youngquist noted that the district practice has been that teachers 
participate in a review of instructional materials, but it is not considered a 
thorough evaluation of instructional materials.   
 
Wildman noted that information provided to the Board indicated that publisher, 
Pearson Education, was promoted and questioned if any other publishers had 
been promoted.  Youngquist replied that staff had an opportunity to review an 
array of publications in March 2013.   
 
Wildman asked about the relationship between common core and financial 
literacy and questioned if this was part of the curriculum.  Youngquist will review 
materials to better determine the financial literacy aspect of the curriculum.     
 
Jorgensen asked about the communication process for public display of 
instructional materials.  Stuart replied that information regarding the display 
location of instructional materials is generally noticed in the Aurora Sentinel.    
 
Shepherd asked that additional clarification regarding the adoption of 
instructional materials be provided to the Board prior to the June 17 Board 
meeting.   
 

III.  CONSENT AGENDA 

 
Nelson moved and Wildman seconded to approve the district accreditation 
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contract as presented.   
 
Roll Call:  Drevon, Jorgensen, Lewis, Nelson, Shepherd, Wildman, Yamrick #8305 
 
Approved on a vote of 6-1 
 
Yamrick voted against acceptance of the district accreditation contract as 
presented.   
 
Smith recognized all of the retirees listed on the June 3 consent agenda 
representing a total of 242 years of service.   
 
Yamrick moved and Wildman seconded to approve the following items on the 
consent agenda as presented.    
 

 SunShare Lease Agreement  

 Personnel  
 
A copy of the SunShare Lease Agreement is appended to the June 3 Board 
minutes.   
 
Roll Call:  Drevon, Jorgensen, Lewis, Nelson, Shepherd, Wildman, Yamrick #8306 
 
Approved on a vote of 7-0 
    

IV.  BOARD WORK 
 
Ends Conversation and Open Dialogue 
 

Open Dialogue 
 
Lewis asked for additional clarification on Policy GDCCF, Federally Mandated 
Family and Medical Leave, as shared earlier by Andrew Woods during 
Opportunity for Audience.   

 
Policy Perception Checklist 
 
Did the Board receive information at tonight’s meeting that requires a policy 
change?   
 
The Board did not receive information that requires a policy change. 
 
Did the Board receive information at tonight’s meeting that requires additional 
information or monitoring?   
 
Additional information or monitoring will be provided to the Board as follows:        
 

 Additional information related to Policy GDCCF, Federally Mandated 
Family and Medical Leave. 

 Additional information related to textbook adoption.   
         

Board Self-Monitoring 
 

Drevon shared that the Board asked good questions and made a number of good 
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comments at tonight’s meeting related to community involvement, transparency 
and fiscal responsibility.  She challenged the Board to bring each agenda item 
back to district goals or executive limitations and frame questions and comments 
in a way to help all Board members determine if policies require updating.     
 

V.  CONCLUDING ITEMS 
 

Next meeting date 
 
The next meeting of the Board of Education will be held on June 17, 2014, at 
6:00 p.m. in the Dr. Edward and Mrs. Patricia Lord Boardroom of Educational 
Services Center 4.     
 

Adjournment 
 
The regular meeting of the Board of Education adjourned at 9:15 p.m.   
 
       _________________________ 

President  

 
 

      ATTEST _________________________ 
Secretary 
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NCLB Consolidated Grant Application 

Amount

Title I, Part A Improving the Academic Achievement of the Disadvantaged 11,348,621$  

Title I, Part D Services to Neglected and Delinquent Children 88,609$         

Title II, Part A Teacher & Principal Training and Recruiting 1,184,366$    

Title III, Part A
Language Instruction for Limited English Proficient and 

Immigrant Students
910,817$       

Title III Immigrant Set-Aside 84,000$         

Total 13,616,413$  

Program

Grant Application must be submitted to CDE by June 30, 2014. 
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Interest-Free Loan Program 

• Authorized by C.R.S. 29-15-112 and 22-54-110 

• Expected borrowing 

– $7.5 M in December 2014 

– Asking for authorization to borrow up to $15 M 

• Loan must be repaid no later than June 25 

• About 25 districts in state expected to participate 

• Resolution will be brought back for board’s 

approval on June 17 
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Aurora Public Schools 

 

2014-15 

Insurance Renewal 
 

Division of Finance 

Risk Management 
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INSURANCE PROGRAM/RISK MANAGEMENT 
 

The Superintendent of Schools, Deputy Superintendent, or designee, shall establish procedures to 

implement a risk management program to eliminate or minimize the conditions and practices which 

cause losses. The district will self-insure risks that are economically appropriate. Commercial 

insurance coverage will be purchased to provide protection against remaining exposures. An annual 

report of the insurance program shall be provided to the Board to review the coverage and carrier(s) 

which will be in the best interest of the district. 

 

LEGAL REFS.: C.R.S. 8-44-110 

  C.R.S. 22-32-110 (1) (s) (t) (u) (v) 

  C.R.S. 22-45-103 (1) (e) 

  C.R.S. 24-10-115 

  C.R.S. 24-10-115.5 

  C.R.S. 29-13-101 et seq. 

  CROSS REF.: BID, Board Member Compensation and Expenses 

District Policy – APS Code EI 
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• APS contracts with insurance broker, OnPoint 

Underwriting 

– Industry practice that fulfills requirement to obtain bids on our 

insurance policies 

• Flat fee, $17,500, no carrier commissions are awarded 

• Brokers are licensed in Colorado 

 

 

 

 

Insurance Procurement 
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Premium Summary 

Line of Business 2013-14 Actual 2014-15 Projected % Change 

Auto Liability  $                     117,133   $                       130,800  11.67% 

Crime  $                         5,165   $                           6,357  23.08% 

Cyber risk*  $                                -     $                         75,000    

Equipment Breakdown  now included in property    

Foreign Travel Liability*  $                         3,116   $                           4,000  28.37% 

General Liability  $                    215,446   $                       231,775  7.58% 

Pollution  $                       22,246   $                         22,246  final year of 3 year rate 

Property  $                    342,860   $                       364,881  6.42% 

Student Malpractice at THP*  $                         3,536   $                           3,536  based on enrollment 

Workers' Compensation  $                 2,076,226   $                    2,885,810  38.99% 

Total  $                 2,785,728   $                   3,724,405  33.70% 

*estimated 
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• Managed by the district’s Risk-Related Activity Fund and the pooled 

fund, Excess of Loss Self-Insurance Pool (ELSIP) 

• Three districts participate in this pool: Aurora, Littleton & Colorado 

Springs  

• Two companies responded to bid on the 2013-14 renewal, based on 

a flat renewal premium ELSIP did not present for bids for 2014-15 

• Coverage remains with Great American (formerly Selective 

Insurance) 

• Rate remains flat, increase is due to student count  

 

 

General Liability 
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• On April 29, 2014 Risk Management was notified that 

State Farm was discontinuing school bus liability 

coverage effective 7/1/14 

• Options were evaluated from State Farm, Travelers and 

self insuring the fleet 

• Through the general liability pool (ELSIP), APS was 

afforded auto liability insurance 

• $150,000 retention (deductible) 

• $350 per vehicle 

 

Auto Liability 
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• Insurance renewal process for 2014-15 

– Based on significant losses during 2013-14 formal bids were not 

sought for the 2014-15 renewal ($530,000 flood loss) 

– Traveler’s continues with the coverage with a rate that remains 

lower than 2013-14 bids from other carriers 

• 2014-15 District coverage 

– $500,000,000 insured value 

– $0.0563 per $100 of value (6% increase) 

– $646,336,923 – District replacement value due to new schools 

and remodels 

Property Insurance 
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• Statutorily required 

• Combination of self-insured and shared risk pool 

• Based on employee salaries and claims history, 

ultimate development of open claims 

• 39 percent increase in premiums  

• Four districts participate in this pool, all must agree to 

carrier changes 

 

Workers’ Compensation 
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2014-15 contribution is based 

on losses from the 3 prior years, 

not including the current year. 

Notice, that the 2011-12 year 

has a dramatic effect on this 

calculation 

Workers’ Compensation 
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What does the future hold for  

insurance in APS? 

Workers’ compensation will continue to rise: 

 

• Medical costs continue to increase 

• Claim frequency and severity continues to increase 

• The workforce is aging and many employees are working 

longer than ever before 

• Employees who are content and secure in their positions will 

return to work sooner that those that are not 

• Healthy employees sustain less injuries and heal faster when 

they are injured or ill (work related or otherwise) 

2004-05 Contribution: $1,371,897 

2014-15 Contribution: $2,885,810 

Percent Change in 10 years: 110% 
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What does the future hold for 

insurance in APS? 

Property insurance will continue to rise: 

 

• Building replacement values are increasing 

• Construction market is rebounding (repairs, replacement will 

cost more) 

• Travelers’ Insurance has made a strong commitment in the 

public entity market and to APS – this is reflected by the small 

increase APS shows for 2014-15, despite a significant loss in 

2013-14 

Auto insurance changes: 

Claim payments will flow directly out of the Risk Related Fund 

Claim management/handling will have associated costs 
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What can we do? 

To reduce costs over time: 

• Prevent 

• Prevent 

• Prevent 

• Resolve claims quickly 

• Return injured workers to work as soon as possible 

• Proactively manage claims 

• Pre-employment testing pilot 2014-15 Nutrition Services new 

hires 
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2013-14 Supplemental Budget 
 

 

 

Aurora Public Schools 

Board of Education 

 

June 3, 2014 
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2013-14 Supplemental Budget 

A supplemental budget may be 

adopted if money for a specific 

purpose becomes available to meet 

a contingency or unforeseen event 

 

 
C.R.S. 22-44-102(3) 
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2013-14 Supplemental Budget 

Fund
2013-14

Adopted Budget

2013-14

Supplemental

Budget

Final 2013-14

Adopted

Budget

Charter Schools 32,305,200$    1,528,579$      33,833,779$    
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2013-14 Supplemental Budget 

Charter School
2013-14

Adopted Budget

2013-14

Supplemental

Budget

Final 2013-14

Adopted

Budget

Aurora Academy 4,614,942$         47,349$               4,662,291$         

AXL Academy 3,941,216$         541,488$             4,482,704$         

Global Village 9,407,866$         197,866$             9,605,732$         

Lotus 6,482,415$         192,585$             6,675,000$         

New America 3,767,659$         -$                          3,767,659$         

Vanguard 4,091,102$         549,291$             4,640,393$         

Total 32,305,200$       1,528,579$         33,833,779$       

Notes: 

Aurora Academy – Increase to building fund appropriations - $47,349 

AXL Academy – Increase to GF, Increase to reserves, increase to build fund - $541,488 

Global Village – Increase fund balance, Increase reserves, increase grants, decrease building fund - $197,866 

Lotus – Increase Fund balance, increase GF - $192,585 

Vanguard – Increase grants, increase reserves - $ 549,291 



Aurora Public Schools 

2014-15 

Adopted Budget 
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Budgeted Expenditures 

ALL FUNDS 
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Fund
2014-15 

Proposed

2014-15 

Adopted
Difference

General  $320,838,107  $339,394,751  $18,556,644 

Charter Schools (6)       36,051,929       36,172,495          120,566 

Athletic            786,125            786,125                       - 

Bond Redemption       63,102,350       63,102,350                       - 

Building       22,334,734       22,334,734                       - 

Capital Reserve Fund       28,720,000       28,720,000                       - 

Colorado Preschool Program         7,219,787         7,219,787                       - 

Grants       35,525,599       36,527,707       1,002,108 

Internal Service            644,000            644,000                       - 

Nutrition Services       17,782,589       19,064,016       1,281,427 

Pickens Technical College Post-Secondary         7,562,500         7,562,500                       - 

Pupil Activity Agency         3,200,000         3,200,000                       - 

Risk-Related Activity         4,429,787         4,829,787          400,000 

School Health Services Program         4,000,000         4,000,000                       - 

Special Programs         9,917,083       10,007,083            90,000 

TOTAL  $562,114,590  $583,565,335  $21,450,745 



Proposed Budget compared to 

Adopted Budget - Expenditures 
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General Fund expenditures - proposed budget 320,838,107$ 

COP payment in December 2014 1,252,015$         

Differentiated support 2,114,000           

Proposed additions to school based budgets:

12 APs & 12 TOSAs for schools without AP 1,925,320           

Community liaisons at 25 schools 1,628,000           

Remove supervision reduction adjustment, +14.5 TE 1,051,387           

New Community Campus P-8 school 300,000               

Technology support for student testing needs 700,000               

Director of Counseling & Mental Health 119,950               

Teachers' ELD certification 300,000               

Budget adjustments 1,916,133           

Subtotal 11,306,805      

Compensation

Reserved for compensation 9,700,000           

Subtotal 9,700,000        

Reserves

TABOR - due to increased expenditures 608,812               

COP reserve for 2019 principal payment 1,012,000           

Operating reserve (4,070,973)          

Subtotal (2,450,161)       

General Fund expenditures - adopted budget 339,394,751$ 



Proposed Budget compared to 

Adopted Budget - Revenues 
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General Fund net revenues & fund balance - proposed budget 341,194,237$ 

Fund balance carryforward from 2013-14

Decrease based on May 2014 projections (6,335,602)          

Property taxes

Property tax collections - add'l based on projections 761,076               

State revenue

State revenue decrease due to increase in local property tax 

and add'l allocation to charter schools (30,786)                

ELL funding 4,000,000           

Allocations to other funds

Risk Related Activity Fund - workers' comp (400,000)             

Charter schools, +11.18 per pupil (58,174)                

Discontinue YPP transfer 264,000               

Subtotal (1,799,486)       

General Fund revenues - adopted budget 339,394,751$ 

BUDGET IS BALANCED!



State Funding Losses 

General Fund 
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Rescission  

State funding 2009-10 2010-11 2011-12 2012-13 2013-14 2014-15 (1) Total

Rescission or negative factor (5,952,305)$  (27,985,927)$      (36,544,890)$ (47,858,192)$ (48,212,279)$ (43,597,585)$ (210,151,178)$       

ARRA grant offset -                      10,146,841         -                        -                        -                        -                        10,146,841$          

Total rescission or negative factor (5,952,305)     (17,839,086)        (36,544,890)    (47,858,192)    (48,212,279)    (43,597,585)    (200,004,337)$       

State per pupil funding

Before negative factor 7,538              7,571                   7,712               8,005               8,189               8,410               

After negative factor 7,364              7,071                   6,715               6,715               6,926               7,304               

Loss per pupil (174)$             (500)$                   (997)$               (1,290)$           (1,263)$           (1,106)$           (5,330)$                   

Budget cuts

Rescission from state funding (4,935,675)$  (4,935,675)$           

From General Fund budget -                      (17,153,000)        (24,796,692)    (4,870,633)      (46,820,325)$         

Total budget cuts (4,935,675)$  (17,153,000)$      (24,796,692)$ (4,870,633)$    -$                     -$                     (51,756,000)$         

(1) CDE projection 

Negative Factor



Budget Time Line 
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Adopted budget – presented for information June 3, 2014 

Adopted budget – presented on consent agenda June 17, 2014 

Re-adopted budget – presented for information December 2, 2014 

Re-adopted budget – presented on consent agenda December 16, 2014 



Opportunity for 

Discussion and 

Questions 
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Beginning Fund Balance 

2014-15 Budget 
 

 

 

Aurora Public Schools 

June 3, 2014 
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Beginning Fund Balance 

2014-15 Budget 

• Board resolution is required if beginning fund 

balance for any fund is used to cover expenditures, 

interfund transfers, or reserves 

• C.R.S. 22-44-105(1.5)(a) 

• Beginning fund balances will be used for: 

• Day-to-day operations 

• Maintain reserves 

• Principal and interest payments 

• Specific bond-related projects 

• Make funds available for student use 
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Beginning Fund Balance 

2014-15 Budget 

Fund  Amount  For the Purpose of / for: 

General  $     36,231,161  portion for day-to-day operations and maintain reserves 

Charter Schools 2,344,558  portion for day-to-day operations and maintain reserves 

Athletic 175,000  portion for day-to-day operations and funding reserves 

Bond Redemption 27,277,325  scheduled payment of principal & interest and the purpose of 

funding reserves 

Building 22,234,734  approved bond projects 

Capital Reserve 28,720,000  approved capital expenditures 

Colorado Preschool Program 750,000  portion of day-to-day operations and funding reserves 

Grants 492,688  day-to-day operations of several grants 

Internal Service 229,000  salaries, benefits, supplies & equipment and maintain reserves 

Nutrition Services 4,000,000  maintain a reserve 

Pickens Tech College Post-Secondary 3,000,000  portion for day-to-day operations and maintain reserves 

Pupil Activity Agency 1,000,000  make all funds available to the students and their specific 

programs for which money was raised 

Risk-Related Activity 200,000  portion for day-to-day operations and maintaining a reserve 

School Health Services Program 3,000,000  portion for day-to-day operations and maintain a reserve 

Special Programs 3,910,984  day-to-day operations of several programs and maintaining 

reserves 

Total  $  133,565,450  



APS	  Board	  of	  Educa.on	  
UIP	  Update	  

Jewell	  Elementary	  School	  
Arkansas	  Elementary	  School	  
Aurora	  Central	  High	  School	  



Jewell	  Elementary	  

•  Currently	  on	  Improvement	  Status	  (one	  year)	  
•  Had	  been	  on	  Turnaround	  Status	  in	  2012-‐2013	  
•  Provided	  with	  addi.onal	  resource	  in	  the	  form	  of	  
assistant	  principal,	  literacy	  coach	  and	  paraprofessional	  
support	  for	  the	  2013-‐2014	  school	  year	  

•  Addi.onal	  resource	  has	  been	  reduced	  by	  one	  
administra.ve	  TE	  for	  the	  2014-‐2015	  school	  year	  

•  An.cipate	  con.nued	  growth	  and	  Performance	  status	  
for	  2014-‐2015	  

•  Con.nued	  evalua.on	  in	  response	  to	  2014	  TCAP	  
outcomes	  



Arkansas	  Elementary	  

•  Currently	  on	  Turnaround	  
–  Four	  consecu.ve	  years	  on	  Priority	  Improvement	  or	  Turnaround	  
(two	  consecu.ve	  on	  turnaround)	  

•  Provided	  with	  addi.onal	  resource	  for	  the	  2013-‐2014	  school	  
year:	  assistant	  principal,	  teacher	  coaching,	  literacy	  
consul.ng,	  counseling,	  paraprofessional	  support	  

•  Addi.onal	  resource	  will	  con.nue	  into	  the	  2014-‐2015	  school	  
year	  

•  Progression	  from	  Turnaround	  status	  to	  Improvement	  status	  
required	  for	  2014-‐2015	  

•  Consequence	  of	  con.nua.on	  of	  Turnaround	  status:	  	  	  
–  Decision	  rela.ng	  to:	  closure,	  administra.ve	  transi.on,	  staffing	  
transi.on,	  conversion	  to	  charter,	  innova.on	  status,	  or	  other	  
ac.on(s)	  comparable	  magnitude	  



Aurora	  Central	  High	  School	  
•  Currently	  on	  Priority	  Improvement	  Status	  
–  Four	  consecu.ve	  years	  on	  Priority	  Improvement	  

•  Provided	  with	  addi.onal	  resource	  for	  the	  2013-‐2014	  
school	  year:	  Counselor,	  Teacher	  Coaching	  

•  No	  addi.onal	  resource	  will	  con.nue	  into	  the	  
2014-‐2015	  school	  year	  

•  TIG	  Grant	  to	  con.nue	  into	  the	  2014-‐2015	  school	  year	  
•  Progression	  from	  Priority	  Improvement	  status	  to	  
Improvement	  status	  required	  

•  Consequences	  of	  con.nua.on	  of	  Priority	  Improvement	  
status:	  	  	  
–  Decision	  rela.ng	  to:	  closure,	  administra.ve	  transi.on,	  
staffing	  transi.on,	  conversion	  to	  charter,	  innova.on	  
status,	  or	  other	  ac.on(s)	  comparable	  magnitude	  



Bond Update, Interim Facilities 

Support Plan and New P-8 

School Construction Update 
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Purpose of the Presentation 

 

 

 

 

Provide a status update on the 2008 Bond Program 

 

Provide information on Support Services interim facilities 

support plan to address enrollment growth and academic 

program needs through the 2015-16 school year 

 

Provide an update on the design and construction 

schedule for the new Aurora Community Campus P-8 

school 
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Support Services Mission 

Statement 

 

 

 

 

Our job is to work with stakeholder groups to create, 

maintain and support safe and highly functional school and 

work environments that accelerate learning for every APS 

student every day. 
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Current State 

 Bond update:  

 2014-15 

 Gateway High School – HVAC Retrofit/Building Renewal 

 Mrachek Middle School – two 7-classroom modulars 

 Peoria Elementary – roof repairs 

 Sixth Avenue Elementary – two classroom addition 

 Vaughn Elementary – roof repairs 

 Vista PEAK P-8 – 8-classroom modular 

 Altura Elementary – mobile relocation from Mrachek 

 East Middle School – mobile relocation from Mrachek 

 Sable Elementary School – mobile relocation from Mrachek 

 Virginia Court Elementary School – mobile relocation from Mrachek 

 Aurora West College Preparatory Academy – mobile relocation from Mrachek 

 2015-16 

 Pickens Technical College – various repairs 

 Virginia Court Elementary School – kitchen addition 

 Mrachek Middle School – building renewal 

 Mobile relocations as needed 
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Completed Construction 
Projects, $181,861,800

Projects Not Yet Started, 
$2,000,000

Completed IT Projects, 
$20,150,000

Construction Program 
Administration, $5,777,250

Contingency, $5,210,950

Projected Bond Project Status
September 1, 2015
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Current Facility 

Challenges 
 65% of our elementary and P-8 schools are at 90% of total 

capacity (with mobiles) or above 

 Enrollment is projected to increase at least 1-2% annually 

over the next three years 

 The district currently has very little bonding capacity 

 As of May, 2014, the district has approximately $14 million in 

bonding capacity 

 In the opinion of our bankers, the earliest likely date to recover 

sufficient capacity for a new bond election is 2016 

 The bonding amount would be approximately $200 million 

 The earliest a new school would open is August 2018 pending 

successful passage of a bond question in November 2016 
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Interim Facilities Support Plan 

 Until the district is able to successfully pass another bond, Support Services will address the facility  

challenges associated with enrollment growth and academic program needs in the following ways: 

 2014-15 

 APS actions 

 Complete all scheduled bond-related construction projects. 

 Proceed with the Board recommendation to construct a new P-8 school on the APS 

Community Campus. 

 Complete a strategic boundary review process for the new P-8 school, including boundary 

recommendations to the Board of Education for the new school and boundary adjustments at 

other schools.  

 Deploy additional mobile classrooms at overcrowded schools, as needed. 

 Address the most critical facility and enrollment capacity needs that are not bond funded with 

funds from the Support Services Capital Projects budget. 

 Begin a formal assessment process to determine the viability of a year-round calendar for 

schools with projected high enrollment vs. capacity.  

 

 APS Long Range Facilities Advisory Committee actions 

 Continue to analyze and develop recommendations for the next five-year Facility and 

Technology Needs Report.  
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Interim Facilities Support Plan 

  2015-16 

 APS actions 

 Open the new P-8 school on the APS Community Campus. 

 Implement the boundary changes approved by the Board. 

 Deploy additional mobile classrooms at overcrowded schools, as needed. 

 Address the most critical facility and enrollment capacity needs that are not bond funded with 

funds from the Support Services Capital Projects budget. 

 Make recommendations to the APS Leadership Team and the Board of Education in fall 

2015 regarding schools that are viable candidates to be placed on a year-round calendar. 

 If the year-round calendar recommendations are approved, district leadership will work with 

affected schools and stakeholders to develop an implementation plan for adoption in the 

2016-17 or 2017-18 school year. 

 

 APS Long Range Facilities Advisory Committee actions 

 Complete the facility assessment process, develop recommendations and present to district 

leadership by April 2016. 

 Present the Facilities and Technology Needs Report to the Board of Education by May 2016  

 

NOTE:  The Interim Facilities Support Plan was unanimously endorsed by the Long Range  

              Facilities Advisory Committee at its May 2014 meeting..  
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Interim Facilities Support Plan 

Other Options to Consider 

  Increase the Capital Projects budget to 2005-06 funding level which was 

approximately $10 million.  The 2014-15 Capital Projects will be $4.9 

million. 

 Close some school-based preschools and expand preschool opportunities 

at Child Development Centers – add approximately 5% capacity at the 

impacted schools 

 Transition from full-day to half-day kindergarten at overcrowded schools – 

add approximately 10% capacity 

 Combine tech labs with media centers – add approximately 5% capacity 

 Move electives and other non-core academic programs to carts or offer at 

other times in the day – add approximately 5% – 10% capacity 

 Increase average class size for calculating capacity at elementary and P-8 

schools from 25 to 28 with additional paraeducator support – add 

approximately 12% capacity   
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New P-8 School Update 

 
 Important dates: 

 April 23 – presentation to City of Aurora Planning Commission 

 April 25 – Construction Documents sent to General Contractors 

 May 13 – Neighborhood Meeting 

 May 15 – Bid Opening  

 Ongoing community meetings throughout the construction process 

 

 Low Bidder is JHL Constructors who, among other district projects, built 

Aurora Hills Middle School 

 The base bid was $21,349,000 

 We bid a number of items as alternates which are being reviewed at this 

time 

 We expect the final award amount to be between $22,000,000 and 

$22,300,000 
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Appendix 
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AURORA PUBLIC SCHOOLS APS Code: BDFD* 

Adopted November 1993 

Reviewed October 2007 

LONG-RANGE FACILITIES ADVISORY COMMITTEE 

 

The purpose of the committee shall be to develop recommendations for the Board of Education for 

an ongoing long range facility plan for the District. Other charges may be periodically assigned by 

the Board of Education or the Superintendent of Schools. The committee shall be nonpartisan, 

nonpolitical, and nonsectarian. 

 

Special meetings of the committee may be called by the chairperson and the administrative liaison, 

provided all members of the Committee shall have been sent notice of the special meeting, or 

notified by phone, at least three days before the date of the meeting. 

 

A quorum to conduct business shall be at least seven members including the chairperson or vice 

chairperson. 

 

Individuals wishing to address the committee will be provided an opportunity limited to three 

minutes at the end of the meeting. 
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APS Community Campus P-8 School Boundary Committee Charge 

  

GOAL: The work of the committee is to accelerate learning for every APS student 

every day by completing the following committee charge. 

  

Make a recommendation to the Board of Education regarding the establishment of an 

attendance area for the new APS Community Campus P-8 School by the end of 

November 2014. 

Assess the current attendance areas, enrollment trends and building capacities of the 

following schools : 

Vista PEAK Exploratory P-8 

Murphy Creek P-8 

Clyde Miller P-8 

Iowa Elementary 

Altura Elementary 

Aurora Frontier P-8 

Elkhart Elementary 

Laredo Elementary 

Side Creek Elementary 

Tollgate Elementary School of Expeditionary Learning 

Recommend a high school(s) feeder plan for the new P-8 school. 

Preserve a sense of community and neighborhood schools. 

Minimize bus ride times and maximize efficient transportation services. 
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School 

Standard 

Capacity 

Number 

of 

Mobiles 

Mobile 

Capacity 

Total 

Capacity 

Percent 

Mobile 

Preschool 

to CDC 

Capacity 

Increase 

Half Day 

K 

Capacity 

Increase 

Tech Lab in 

Media 

Center 

Capacity 

Increase 

Art on 

Cart 

Capacity 

Increase 

Music on 

Cart 

Capacity 

Increase 

Increase 

Average 

Class 

Size to 28 

Capacity 

Increase 

Aurora 

Frontier 663 0 0 663 0% 25 25 25 25 25 78 

Aurora Quest 613 0 0 613 0% 25 25 25 25 25 72 

Boston 450 1 50 500 10% 0 25 0 25 25 59 

Clyde Miller 513 2 100 613 16% 25 25 0 25 25 72 

Crawford 701 2 100 801 12% 25 75 0 25 25 94 

Dalton 513 1 50 563 9% 25 50 25 25 25 66 

Elkhart 676 3 150 826 18% 25 50 25 25 25 97 

Iowa 513 0 0 513 0% 25 50 25 25 25 60 

Jewell 513 1 50 563 9% 25 50 0 25 25 66 

Laredo 438 3 150 588 26% 25 50 25 25 25 69 

Montview 413 2 100 513 19% 25 25 25 25 25 60 

Murphy Creek 663 1 50 713 7% 25 25 25 25 25 83 

Paris 413 1 50 463 11% 25 25 0 25 25 54 

Peoria 538 1 50 588 9% 25 50 25 25 25 69 

Sable 488 2 100 588 17% 25 50 25 25 25 69 

Side Creek 613 2 100 713 14% 25 50 0 25 25 83 

Tollgate 700 0 0 700 0% 25 50 25 25 25 82 

Vassar 513 2 100 613 16% 25 50 25 25 25 72 

Virginia Court 463 3 150 613 24% 25 25 0 25 25 72 

Vista PEAK P-8 926 8 400 1,326 30% 25 75 25 25 25 155 
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SOLAR ENERGY LEASE, SOLAR EASEMENT between 

Colorado Land Acquisitions, LLC  

And 

Arapahoe County School District 28J 

 

This SOLAR ENERGY LEASE and SOLAR EASEMENT (this 

"Agreement") is made, dated and effective as of the Effective Date (defined below), 

by and between Landowner (defined below) and COLORADO LAND 

ACQUISITIONS, LLC, a Colorado limited liability company ("Lessee"). 

1. Basic Provisions. The following terms used in this Agreement have 

the meanings set forth below: 

1.1 “Landowner” Arapahoe County School District 28J 

   

1.2  “Property” The real property consisting of approximately 14 acres, along 

Jewell Avenue, about 1 mile west of Watkins Road, Arapahoe 

County, State of Colorado, that is described in Exhibit A attached 

hereto and incorporated herein by this reference and depicted on 

the site plan attached hereto in the form of Exhibit A-1 and 

incorporated herein by this reference.  The Property is a portion of 

the property owned by Arapahoe County School District 28J. 

 

1.3  “Effective Date” ____________, 2014 

 

1.4  “Due Diligence The period commencing on the Effective Date and expiring on 

 Period”   __________, 2014 

 

1.5 “Due Diligence A one-time payment equal to $1.00, due within ten (10) days 

 Period Payment” of the Effective Date to cover the time before construction takes 

place. 

    
1.6  “Term” This Agreement shall have a term of twenty (20) years, 

commencing upon the end of the Due Diligence Period and 

expiring on the earlier of the date that is twenty years from the 

first commercial sale of electricity from the Solar Facilities 

located on the Property (the “Commissioning Date”) or 240___ 

days after the end of the Due Diligence Period, subject to 

extension as provided in Section 5. 
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2. Agreement and Confirmation.  For good and valuable consideration, the 

receipt and sufficiency of which are hereby acknowledged by Landowner, Landowner 

hereby leases the Property to Lessee, and Lessee leases the Property from Landowner, on the 

terms and conditions in this Agreement. 

3. Purpose of Agreement; Permitted Uses. 

3.1 Purpose of Agreement. The lease created by this Agreement is 

for solar energy purposes, and throughout the Term of this Agreement, Lessee shall have 

the right to use the Property for solar energy purposes and to convert all of the solar 

resources of the Property. For purposes of this Agreement, "solar energy purposes" 

means: solar resource evaluation; solar energy development; converting solar energy into 

electrical energy; collecting and transmitting the electrical energy converted from solar 

energy; marketing and similar events, and any and all other activities related to the foregoing. 

3.2 Permitted Uses of Property by Lessee. The rights granted to 

Lessee in this Agreement permit Lessee to do the following during the Term of this Agreement 

and prior to Closing: 

3.2.1 Extract soil samples, perform geotechnical tests, and conduct 

other tests, studies, inspections and analysis on the Property as Lessee deems 

reasonably necessary, useful or appropriate. 

3.2.2 Construct, erect, install, reinstall, replace, relocate and 

remove from time to time, the following "Solar Facilities" on the Property: 

(a) meteorological and solar measuring equipment, including but 

not limited to necessary and proper appliances and fixtures for use in connection with 

solar equipment, to determine the feasibility of solar energy conversion on the 

Property; 

(b) solar panels, foundations and concrete pads, support structures, 

footings, anchors, fences and other fixtures and facilities, maintenance, security, office 

facilities, staging areas for the assembly of equipment, power generation facilities to be 

operated in conjunction with solar installations, control buildings, laydown areas, crane 

pads, and related facilities and equipment; 

(c) electrical  wires and cables required for the gathering 

and transmission of electrical energy and/or for communication purposes, which may 

be placed overhead on appurtenant support structures or underground and one or more 

substations or interconnection or switching facilities from which Lessee may 

interconnect to a utility transmission system or the transmission system of another 

purchaser of electrical energy, together with the appropriate rights of way on, along, in and 

under the Landowner’s adjacent property described on Exhibit A and A-1 hereto; and 

(d) any other improvements, including without limitation signs, 

facilities, machinery and equipment that Lessee reasonably determines are necessary, useful 

or appropriate to accomplish any of the foregoing. 
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3.2.3 Use, maintain, repair and operate Solar Facilities on the 

Property. Marketing events may be conducted on the Property; provided, however, that no such 

marketing events may occur without first obtaining Landowner’s approval regarding the date 

and time of the event, which shall not be unreasonably withheld, or delayed, and further, Lessee 

shall not have the authority to erect billboards or signs on the Property regarding any such event, 

and Lessee shall not have the authority to serve alcoholic beverages of any kind at any such 

marketing event.  Lessee further agrees that it shall be responsible to clean up the Property and 

restore it to the condition the Property was in just prior to any such event. 

3.3 Ingress and Egress. This Agreement includes, prior to Closing, the 

right of ingress of and egress to and from the Solar Facilities, for vehicular, pedestrian and 

communication line access, and for transmission line(s) and improvements to transport the 

electricity produced by the Solar Facilities to the electric grid, and for drainage, over and 

across the Landowner’s property by means of any existing roads, driveways, parking lots 

and lanes thereon, and by such other route or routes as Lessee may construct on the 

Landowner’s property from time to time upon prior written approval of Landowner, which 

approval shall not be unreasonably withheld, conditioned or delayed.  Lessee shall have the right 

to maintain and reasonably improve such roads and transmission lines and improvements.  

3.4 Survival of Covenants. The covenants, conditions, rights and 

restrictions in favor of Lessee under this Agreement and Lessee's reliance on and benefit from 

those covenants, conditions, rights and restrictions may be or become a portion of a larger 

solar energy project which will from time to time share structural and transmission 

components, ingress and egress, utility access, and other support, with the Solar Facilities 

located on the Property; accordingly, the covenants, conditions, rights and restrictions 

in favor of Lessee pursuant to this Agreement shall not be deemed invalid or 

inoperative or otherwise be disregarded while any portion of the Solar Facilities on 

the Property are under development, being replaced, or operational. 

3.5 Grant of Solar Easement. Any material obstruction to the access to 

solar energy by Landowner or persons other than Lessee or a Tenant or Assignee (as 

defined in Section 10.1 below) or persons claiming through or under Lessee or a 

Tenant or Assignee is prohibited throughout the entire area of the Property and other 

portions of the Landowner’s adjacent property, together vertically through all space 

located above the surface of the Property. Trees, structures and improvements located 

on the Property as of the Effective Date of this Agreement may be removed prior to 

Closing by Lessee only upon the prior written approval of Landowner, which approval 

shall not be unreasonably withheld, conditioned or delayed. Landowner may not place 

or plant any trees, structures or improvements (each an “Obstruction”) on the Property or 

within the number of feet from the south end of the Solar Facilities that is three times 

the maximum height of the Obstruction after the date of this Agreement which may, in 

Lessee's judgment, impede or interfere with the access to Solar energy to any Site or 

Solar Facilities, unless Landowner has received written approval from Lessee for 

any such trees, structure or improvement, which shall not be unreasonably 

withheld, delayed or conditioned. The provisions of this Section 3.5 shall survive 

Closing, and shall continue for the full term of this Agreement, and if Lessee exercises its 

Option to Purchase under Section 4.5, for so long after Closing as the Property is used for Solar 
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Facilities. 

4. Due Diligence Period. Unless earlier terminated as provided herein,  

Lessee's rights under this Agreement shall continue throughout the Due Diligence 

Period and until expiration of the Term.  

 

  4.1   Due Diligence.  During the Due Diligence Period, Lessee shall have the 

right of investigation, study, testing, appraisal, and inspection of the Property, its uses, 

size, configuration, Lessee’s funding and financing, the proposed development, the 

proposed subdivision, development exactions and/or fees, suitability for Lessee’s 

intended development, subdividability, environmental conditions, environmental site 

assessments, survey, title, easements, costs of development, value, utility availability and 

cost, development issues for Lessee’s intended development, building issues, permits, 

insurability, topography, soils, engineering, the information provided by Landowner and 

described herein, utilities, availability and viability of Lessee’s other potential sites, and 

all other matters, to determine at Lessee’s sole election for any reason, whether or not 

Lessee desires to proceed with its development and purchase the property.  In no event 

shall the due diligence period exceed 240 days. If Lessee has not provided a written 

intent to proceed with the Project within the Due Diligence Period this Lease shall 

expire. 

 

  4.2   Landowner’s Documents.  Within ten (10) days of the Effective Date, 

Landowner shall deliver to Lessee the following information related to or concerning the 

Property:   

 

   (a)  Copies of any and all zoning letters in Landowner’s possession.  

 

   (b)  Copies of any soils reports in Landowner’s possession. 

 

   (c)  Copies of any environmental site assessments or other environmental 

reports in Landowner’s possession.  

 

   (d) Copies of any agreements, contracts or documents affecting the 

ownership, use or development of the Property.   

 

   (e) Copies of Landowner’s vesting deed, or other documents related to 

Landowner’s acquisition of the Property, including any limitations or other restrictions 

on Landowner’s conveyance of the Property.  

 

   (f)  A current commitment for Owner’s title insurance policy (Title 

Commitment) in an amount equal to $2,000,000.  Landowner shall also deliver to Lessee 

copies of any abstracts of title covering all or any portion of the Property in Landowner’s 

possession.  At Landowner’s expense, Landowner shall cause the title insurance policy 

to be issued and delivered to Lessee as soon as practicable at or after the Closing of 

Lessee’s Option to Purchase.  The title insurance commitment shall commit to delete or 

insure over the standard exceptions.  The Title Commitment shall include copies of all 
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plats, declarations, covenants, conditions and restrictions, and other documents 

burdening the Property and reflected in the Title Commitment.  Lessee shall reimburse 

Landowner for the cost of obtaining the Owner’s title insurance policy.  Such 

reimbursement shall be included in the first lease payment due under this agreement but 

only after Landowner has provided proof of payment to the Title Company.  

 

   (g)   Landowner shall deliver to Lessee the most current version of the 

applicable Colorado Real Estate Commission’s Seller’s Property Disclosure form 

completed by Landowner to Landowner’s actual knowledge, current as of the date of the 

signing of such Disclosure.   

 

    

4.3 Termination. If for any reason Lessee is unsatisfied, in Lessee’s sole 

subjective discretion, with its investigation, Lessee shall have the right, by written notice 

to Landowner given prior to the end of the Due Diligence Period, to terminate this 

Agreement.   

 

4.4 Approvals.  Prior to Closing of Lessee’s purchase, or construction of 

any Solar Facilities on the Property, Lessee shall, at Lessee’s sole cost and expense, 

apply for and diligently pursue issuance of any and all governmental and/or utility 

approvals and/or permits required for the project and the use of the project for the Solar 

Facilities and the other uses of the Property allowed by this Agreement.  Lessee, at its 

sole and absolute discretion, shall have the right to terminate this Agreement at any time 

during the Term upon written notice to Landowner.  

   

5. Payments. Lessee will pay Landowner quarterly the following amounts: $1500 

per acre, per year, with annual increases of 2% per year, for the Term of this Agreement.  Upon 

the mutual consent of the parties, this lease agreement may be extended for up to two (2) ten 

(10) year terms subject to renegotiation of the per acre payment amount.   

 

6. Option to Lease Additional Acreage.  During the Term of this Agreement, and 

subject to the terms and conditions contained herein, additional acreage may be added to this 

lease agreement at any time if the parties agree to such addition.  Any addition of 

acreage to this lease agreement shall be accomplished through a written addendum 

executed by both parties.   

 

6.1 Lessee First Right of Refusal.  In the event the Landowner, during the 

Term hereof, receives a bona fide offer to lease or purchase all, or any part, of Landowner’s 

Property for the purpose of developing Solar Facilities, and Landowner is willing in such event 

to accept such offer on the terms contained therein, Landowner shall submit said offer to Lessee, 

in writing, within three (3) days following its receipt by Landowner.  Lessee shall have a period 

of ninety (90) days in which to elect to lease or purchase so much of Landowner’s Property as is 

the subject matter of the tendered offer, the “Election Period,” upon the same terms and 

conditions as stated in the offer.    On or before the Commissioning Date, Lessee shall provide 

to Landowner a $5,000 payment (the “Option Payment”) to secure the Lessee’s First Right of 

Refusal. 
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6.2 Landowner First Right of Refusal. If additional acreage is leased or 

purchased by Lessee for energy production purposes, or added capacity greater than originally 

proposed 1.5 MW is installed on initially leased acreage, Landowner shall have the option to 

enter into a Solar Services Agreement proportional to at least 40% of the expanded 

capacity/acreage at a cost per kilowatt hour (kWh) rate equal to or less than that which it 

extends to the new subscriber base of the expanded capacity and/or acreage developed. 

Furthermore, ownership rights to newly created Renewable Energy Credits (RECs) resulting 

from expanded capacity, if not a contingency of the Lessee’s negotiated agreement with the 

local public utility, shall be negotiable.” 

7. Ownership and Operation of Solar Facilities Landowner shall have no 

ownership or other interest in any Solar Facilities installed on the Property or any 

environmental attributes produced therefrom, including without limitation any and 

all credits, benefits, emissions reductions, offsets and allowances of any kind, howsoever 

entitled, attributable to the Solar Facilities or the electric energy, capacity or other generator-

based products produced therefrom. The manner of operation of the Solar Facilities, 

including but not limited to decisions on when to conduct maintenance, is within the sole 

discretion of Lessee, subject, however, to the provisions of Section 8.4 below. Any participation 

in the energy output of the Solar Facilities by Landowner would be determined and governed by 

a separate agreement. 

8. Taxes. The parties understand and agree that Landowner, a tax-exempt school 

district, does not currently pay any real property taxes, inasmuch as the Property is currently 

being fully used for charitable, tax-exempt purposes; therefore, Lessee shall pay any new or 

increased real property taxes levied against the Property directly attributable to Lessee’s 

use of, or the installation of Solar Facilities on the Property, including any 

reclassification of the Property as a result of the Solar Facilities or this Agreement, to the 

extent that such new or increased tax is not separately assessed to Lessee and paid directly 

by Lessee to the taxing authorities. Lessee shall not be liable for taxes attributable to any 

facilities allowed to be installed by Landowner or others on the Property, or to the 

underlying value of the Property itself; provided, however, that if Lessee exercises its 

option to purchase the Property, and taxes are later assessed with respect to such Property, 

then Lessee shall thereafter be responsible for any and all real property taxes levied against 

the purchased Property. It is a condition to Landowner's right to payment or 

reimbursement of any such new of increased taxes hereunder that Landowner submit the 

real property tax bill to Lessee within thirty (30) business days after Landowner receives 

the bill from the taxing authority. Lessee shall have the right to pay its portion of the real 

property taxes directly to the taxing authority. Landowner shall pay its  portion, if 

any, of the real property taxes during the Lease Term. 

9. Lessee's Representations, Warranties and Covenants. Lessee hereby 

represents, warrants and covenants to Landowner as follows: 

9.1 Landowner Activities. Subject to Section 3.5, Landowner expressly 

reserves the right to use the Property prior to Closing until Lessee commences construction, 

and to use Landowner’s other property, to the extent such use by Landowner does not, 
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currently or in the future, materially interfere with Lessee's operations hereunder or 

enjoyment of the rights hereby granted. Lessee shall make reasonable efforts not to 

disturb Landowner's activities on the Landowner’s other property to the extent such 

activities are consistent with Lessee's rights under this Agreement. Lessee shall notify 

Landowner of its site development plan prior to construction of any Solar Facilities, 

showing Landowner the proposed location of Solar Facilities on the Property.  Lessee shall 

have the right to make all final siting decisions in its commercially reasonable discretion. 

The provisions of this Section 8.1 shall survive Closing. 

9.2 Insurance. Lessee shall, at its expense, maintain a commercial 

general liability insurance policy insuring Lessee and Landowner against loss or 

liability caused by Lessee's occupation and use of the Property under this Agreement, in 

an amount not less than One Million Dollars ($1,000,000) of combined single limit 

liability coverage per occurrence, accident or incident, which has a commercially 

reasonable deductible. Certificates of such insurance evidencing the coverages required 

by this Agreement shall be provided to Landowner at Landowner's reasonable request.  

 9.3 Indemnity.  Except to the extent caused by the breach or default in the 

performance of any obligation on Landowner’s part to be performed under the terms of this 

Agreement, negligence or the willful misconduct of Landowner or Landowner Employees 

(defined below), Lessee hereby agrees to indemnify, defend and hold harmless Landowner, its 

successors, assigns, subsidiaries, directors, officers, agents and employees from and against any 

and all damage, loss, liability or expense including, but not limited to, reasonable attorneys' fees 

and legal costs suffered by same directly or by reason of any claim, suit or judgment brought by 

or in favor of any person or persons for damage, loss or expense due to, but not limited to, 

bodily injury including death arising any time therefrom, and property damage, sustained by 

such person or persons which arises out of Lessee’s negligence or intentional acts or omissions, 

attributable to the use or occupancy of the Property by Lessee, the acts or omissions of Lessee, 

its subtenants, licensees, concessionaires, agents, employees or any other contractors or 

subcontractors brought onto the Property by or on behalf of Lessee ("Lessee Employees"), under 

any agreements entered into by Lessee that extend beyond the Term of this Agreement and 

Lessee does not Close on the purchase of the Property, or any breach or default in the 

performance of any obligation on Lessee's part to be performed under the terms of this 

Agreement. If any proceeding is brought against Landowner by reason of such claim, Lessee 

upon notice from Landowner, shall defend same at Lessee's expense by counsel reasonably 

satisfactory to Landowner; however, solely to the extent Lessee owes Landowner indemnity for 

the underlying claim.  Landowner authorizes Lessee, at Lessee's sole expense, to take 

reasonable safety and security measures to reduce the risk of damage to the Solar Facilities 

or the risk that the Property and/or Solar Facilities will cause damage, injury or death to 

people, livestock, other animals and property, including without limitation, fencing 

around the perimeter of the Solar Facilities as Lessee may deem necessary or 

appropriate to secure or enclose the same. 

 9.4 Requirement of Governmental Agencies. Lessee, at its expense, 

shall comply in all material respects with valid laws, ordinances, statutes, orders and 

regulations of any governmental agency applicable to the Solar Facilities, including 
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without limitation obtaining any and all entitlements necessary for the installation and 

operation of the Solar Facilities. In its sole discretion and through appropriate legal 

proceedings brought in the name of Lessee or in the names of both Lessee and 

Landowner where appropriate or required, Lessee shall have the right to contest the 

validity or applicability to the Property or Solar Facilities of any law, ordinance, statute, 

order, regulation, property assessment or the like now or hereafter made or issued by any 

federal, state, county, municipal, local or other governmental agency or entity. Landowner 

shall cooperate in every reasonable way in such contest, provided Lessee reimburses 

Landowner for its reasonable and actual out-of-pocket expense incurred in connection with 

such cooperation.  Any such contest or proceeding, including any maintained in the name 

of Landowner, shall be controlled and directed by Lessee, but Lessee shall protect 

Landowner from Lessee's failure to observe or comply during the contest with the 

contested law, ordinance, statute, order, regulation or property assessment. 

 9.5 Construction Liens. Lessee shall keep the Property, prior to 

Closing, free and clear of all liens and claims of liens for labor and services 

performed on, and materials, supplies or equipment furnished to, the Property in 

connection with Lessee's use of the Property pursuant to this Agreement; provided, 

however, that if Lessee wishes to contest any such lien, Lessee shall, within thirty (30) 

days after it receives notice of the filing of such lien, remove or bond around such lien 

pursuant to applicable law.  Lessee shall, upon commencing construction of any 

improvements or facilities, prepare a Notice, pursuant to C.R.S. § 38-22-105 and cause 

the same to be posted for the purpose of protecting Landowner against any liens or 

encumbrances upon the Property by reason of work, labor, services, or materials 

contracted for or supplied to Lessee. 

 9.6 Hazardous Materials. Lessee shall be responsible for any 

hazardous materials it brings onto the Property during the Term of this 

Agreement, and shall not knowingly violate, and shall indemnify Landowner 

against, including any consequential damages, any violation by Lessee or Lessee's 

agents or contractors of any federal, state or local law, ordinance or regulation relating 

to the generation, manufacture, production, use, storage, release or threatened release, 

discharge, disposal, transportation or presence of any substance, material or waste which is 

now or hereafter classified as hazardous or toxic, or which is regulated under current or 

future federal, state or local laws or regulations, on or under the Property, other than 

arising under or occasioned by Landowner or Landowner Employees. 

9.7 Lessee's Authority .  Each person signing this Agreement on 

behalf of Lessee is authorized to do so. When signed by Lessee, this Agreement 

constitutes a valid and binding agreement enforceable against Lessee in accordance 

with its terms. 

9.8   Assignees, Tenants and Lenders.   Lessee shall not be permitted to 

assign its rights and/or responsibilities under this agreement without previously obtaining 

Landowner’s written consent to any such assignment; provided, however, that Landowner’s 

consent shall not be unreasonably withheld. 
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9.9  Lenders.  Except as provided in Section 13, Lessee shall not, prior to 

Closing, encumber the Property.  

10.      Bond.  On or before the Commissioning Date, Lessee shall obtain a bond in the 

amount of $25,000 and make available to the Landowner proof of such bond. On the fifth (5) 

and tenth (10) anniversary of the Commissioning Date during the Term, Lessee shall increase 

the amount of the bond by $25,000, up to an aggregate maximum bond of $ 75,000.00. The 

bond can be used to satisfy any Lessee obligation under this Agreement, including but not 

limited to, payments owed under the Lease and the removal of the Solar Facilities. Such bond 

shall remain in existence throughout the term of this Agreement. No changes to the term or 

conditions of the bond shall be made without giving Landowner thirty (30) days prior notice of 

the intended change in writing.  

 

11. Landowner's Representations, Warranties and Covenants .  
Landowner hereby represents, warrants and covenants to Lessee as follows: 

11.1 Landowner's  Authority.  Landowner is  the sole fee owner of 

the Property and has the unrestricted right and authority to execute this Agreement and to 

grant to Lessee the rights granted hereunder, and that there are no liens, mortgages, deeds 

of trust, or other encumbrances affecting the Property or Lessee’s use thereof . No rights to 

convert the solar resources of the Property or to otherwise use the Property for solar 

energy purposes have been granted to or are held by any party other than Lessee. Each 

person signing this Agreement on behalf of Landowner is authorized to do so. When 

signed by Landowner, this Agreement constitutes a valid and binding agreement 

enforceable against Landowner in accordance with its terms. 

11.2 No Interference .  Landowner 's  ac t ivi t ies  and any grant  of  

r ights  Landowner makes or has made to any person or entity, whether located on the 

Property or elsewhere, shall not, currently or in the future, materially impede or interfere 

with: (i) the siting, permitting, construction, installation, maintenance, operation, 

replacement, or removal of Solar Facilities, whether located on the Property or Landowner’s 

other property; (ii) the access to solar energy from the Property; (iii) access to the Property 

and the Solar Facilities as described in Section 3.3; or (iv) the undertaking of any other 

activities of Lessee permitted under this Agreement.  

11.3 Title Review and Cooperation. Landowner shall use its best 

efforts and cooperate with Lessee to obtain nondisturbance, subordination and other title 

curative agreements from any person with a lien, encumbrance, mortgage, lease or other 

exception to Landowner's fee title to the Property to the extent necessary to eliminate any 

actual or potential interference by any such person with any rights granted to Lessee 

under this Agreement.  

11.4 Requirements of Governmental Agencies/Lenders. Without cost 

or expense to Landowner, Landowner shall reasonably assist and cooperate with Lessee in 

complying with or obtaining any land use permits and/or approvals, tax-incentive or tax-
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abatement program approvals, building permits, environmental impact reviews or any 

other approvals required or deemed desirable by Lessee in connection with the 

development, financing, construction, installation, replacement, relocation, 

maintenance, operation or removal of Solar Facilities, including without limitation 

execution of applications for such approvals and delivery of information and documentation 

related thereto, and execution, if required, of any orders or conditions of approval. Lessee shall 

reimburse Landowner for its reasonable and actual out-of-pocket expense directly 

incurred in connection with such cooperation. Landowner shall make available to 

Lessee copies of all surveys, environmental, geotechnical and other site assessments, 

surveys, plans and other such records of Landowner currently in its possession or 

control to the extent such information relates to the proposed Solar Facilities. 

  11.5 Waiver of Covenants Regarding Condition of Land.  Lessee leases 

the Property in its “as is” condition with all faults, including the environmental condition of the 

land, based on Lessee’s own inspection of and judgment regarding the land.  Landowner makes 

and Lessee affirms that Landowner has made no representations or warranties of any kind 

whatsoever with regard to the condition of the land or its fitness or suitability for any particular 

use.  Lessee acknowledges that it is solely responsible for performing its own due diligence and 

for becoming fully familiar with the condition of the Property and any applicable rights, 

reservations, restrictions, uses, or other conditions that might affect its development or use for a 

particular purpose. 

 

11.6 Hazardous Materials. Landowner shall not knowingly violate any 

federal, state or local law, ordinance or regulation relating to the generation, 

manufacture, production, use, storage, release or threatened release, discharge, disposal, 

transportation or presence of any substance, material or waste which is now or hereafter 

classified as hazardous or toxic, or which is regulated under current or future federal, state or 

local laws or regulations, on or under the Property or Landowner’s other property, other than 

arising under or occasioned by Lessee, or Lessee Employees. 

11.7 Quiet Enjoyment. Landowner covenants and warrants that Lessee 

shall peacefully hold and enjoy all of the rights granted by this Agreement for its entire 

term without hindrance or interruption by Landowner or any person lawfully or equitably 

claiming by, through, under or superior to Landowner subject to the terms of this Agreement. 

 

11.8  Operations.  

 

(a) No more of the surface of the Property shall be disturbed than is 

reasonably necessary for the purpose for which this Lease is issued.  

 

(b) Lessee shall be responsible for the control of noxious weeds on the 

Property insofar as the presence of such noxious weeds is the result of Lessee’s actions.  

Lessee shall cooperate with other existing or future lessees or permittees to control 

noxious weeds on the Property, including cost sharing in weed control and eradication for 

up to one year after this Lease is terminated.  Said cost sharing will be at the sole 

discretion of Landowner. 
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(c) Lessee is to provide drainage and erosion control structures, fences, 

gates, cattle guards, or any other facilities reasonably necessary to protect the Property. 

 

(d) Excavations and improvements shall be maintained in a safe 

condition to prevent injury to persons, livestock, and wildlife.  

 

(e). All operations of the Lessee shall be conducted in a workmanlike 

and reasonable manner, and all necessary precautions shall be taken to avoid damage to 

the Property.   

 

(f). Any damage done by Lessee to Property shall be paid for by Lessee to 

Landowner.  Damage to private property on the Property, including fences, crops, irrigation 

structures, wells, livestock, and privately-owned improvements, shall be paid by Lessee to the 

surface Landowner or owner thereof. 

 

(g) No refuse, waste, or litter of any kind shall be left on the land by Lessee.  

 

(h) No minerals of any kind, including but not limited to sand, gravel, or 

stone, found on the Property, shall be sold by the Lessee unless purchased from Landowner. 

 

(i) Lessee shall keep the Property and the Lessee Improvements in good 

order, condition, and repair, including without limitations, all repairs to the exterior or interior of 

the Lessee Improvements and all repairs of a structural nature.  All repairs shall be at the expense 

of Lessee, except repairs caused by the willful conduct of Landowner.  Landowner shall not be 

obligated to make any repairs, replacements or renewals of any kind whatsoever. 

 

(j) Lessee may not store on the Property any materials, product, or 

equipment not directly related to the Lessee’s operations on the Property.   

 

(k) Any plans that Lessee submits to the Public Utility Commission or other 

permitting authority must be based on “Best Management Practices” and provide for reclamation, 

protection of waters, native grasses, and wildlife, as well as other environmental considerations. 

 

(l) There shall be no disposal of sewage, liquid, or solid waste on the 

Property by Lessee, unless approved by Landowner.  Any Project plans that require disposal of 

sewage on the Property shall comply with applicable laws and regulations and be approved by 

Landowner prior to being filed with any the local government.  

 

  11.9  Environmental Analysis - Prior to any construction on the Property, Lessee 

must perform environmental analyses that are required by any state or federal agency or 

regulation, including proposed mitigation to any impacts, and submit such analyses to the 

Landowner for review.  The Lessee shall abide by all measures designed to mitigate the 

environmental impacts of its operations under this Lease set forth  by local, state, or federal 

agencies or any environmental studies required to be completed prior to the consideration and 

approval of exploratory and developmental activities.  Landowner may require Lessee to submit 

evidence of efforts to work cooperatively with and mitigate or resolve issues and concerns 
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raised by the Colorado Division of Wildlife and/or information regarding other work performed 

or to be performed to ensure that the project is constructed and operated in such a manner as to 

avoid or minimize potential impacts to sensitive plant and animal wildlife resources. 

 

12. Assignment; Subleases; Cure. 

12.1 Assignees and Tenants. Subject to the provisions of Section 8.8 

above, Lessee and any Assignee (as defined below) shall have the right to do any of 

the following, conditionally or unconditionally, with respect to all or any portion of 

the Property: finance Solar Facilities; grant co-leases, separate leases, subleases, 

easements, licenses or similar rights (however denominated) to one or more Assignees or 

Tenants (as defined below); or sell, convey, lease, assign, mortgage, encumber or transfer to 

one or more Assignees or Tenants this Agreement, or any right or interest in this Agreement, 

or any or all right or interest of Lessee in the Property or in any or all of the Solar Facilities 

that Lessee may now or hereafter install on the Property. An "Assignee" is any of the 

following: (i) any one or more parties involved in financing or refinancing of any Solar 

Facilities, including, without limitation, any lender to Lessee or in any Solar Facilities; (ii) 

any purchaser or lessee of any of the Solar Facilities, or any purchaser of all of 

substantially all of the membership interests in Lessee or of all or any portion of Lessee's 

interest in this Agreement; (iii) a corporation, limited liability company, partnership or other 

entity now existing or hereafter organized in which Lessee, or any affiliate, owns (directly or 

indirectly) at least fifty-one percent (51%) of all outstanding shares of voting stock or 

ownership interests; (iv) a partnership now existing or hereafter organized, a general 

partner of which is such a corporation or limited liability company; or (v) a corporation, 

limited liability company, partnership or other entity that acquires all or substantially all of 

Lessee's or Lessee's business, assets or capital stock, directly or indirectly, by purchase, 

merger, consolidation or other means. A "Tenant" is any person who succeeds to the 

leasehold interest of Lessee as an Assignee or to whom a sublease is conveyed by Lessee or an 

Assignee.  Prior to any assignment or sublease hereunder by the Lessee or an Assignee of 

Lessee, the Lessee or Assignee shall secure the prior written consent of the Landowner; 

provided, however, that Landowner’s consent shall not be unreasonably withheld, and 

provided, further, that Landowner’s consent shall not be required with regard to the assignment 

to household other consumers of solar energy produced by panels within the Solar Facilities that 

are not part of the 30kWAC system reserved to Landowner under the terms of this Agreement. 

Notwithstanding anything herein to the contrary, Landowner’s consent shall not be required for 

any of the following:  the finance of the Solar Facilities; or grant of electric utility credits or 

other rights, from and for power produced by the Solar Facilities, equivalent to any portion or 

percentage of the energy produced by the Solar Facilities.   

12.2 Assignee/Tenant Obligations. No Assignee or Tenant which does 

not directly hold an interest in this Agreement, and no Assignee or Tenant which holds an 

interest in or lien on or security interest in this Agreement for security purposes, shall have 

any obligation or liability under this Agreement for anything occurring prior to the time 

that such Assignee or Tenant directly holds an interest in this Agreement or, in the case 

of an interest, lien or security interest for security purposes, the holder thereof succeeds 

to absolute title to such interest, in this Agreement. Any such Assignee or Tenant, shall be 

liable to perform obligations under this Agreement only for and during the period such 
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Assignee or Tenant directly holds such interest or absolute title. Any assignment 

permitted hereunder shall not release Lessee or any subsequent assignor from obligations 

accruing after the date that liability is assumed by the Assignee or Tenant without the express 

written consent of Landowner, which consent shall not be unreasonably withheld, conditioned, 

or delayed. 

12.3 Right to Cure Defaults/Notice of Defaults/Right to New Lease . 

Landowner understands and acknowledges that Lessee will be investing substantial 

amounts in the construction of the Solar Facilities, and the technical and practical 

difficulty in relocating the Solar Facilities. Therefore, to the maximum extent 

practicable, to prevent termination of this Agreement or any partial interest therein, 

Lessee, or any Assignee or Tenant, shall have the right, but not the obligation, at any time 

prior to termination, to pay any or all amounts due hereunder, and to do any other act or 

thing required of any Assignee, Tenant or Lessee hereunder or necessary to cure any 

default and to prevent the termination of this Agreement. As a precondition to exercising 

any rights or remedies as a result of any alleged default by Lessee, an Assignee or a Tenant, 

Landowner shall give written notice of the default to each Assignee and each Tenant, 

concurrently with delivery of such notice to Lessee, specifying in detail the alleged event 

of default and the required remedy. Each such Assignee and each such Tenant shall have the 

same amount of time to cure said default as is given to Lessee pursuant to this Agreement, 

which cure period for each Assignee and each Tenant shall commence to run with the 

end of the cure period given to Lessee in this Agreement. If Lessee or an Assignee or 

Tenant holds an interest in less than all the rights and interests under this Agreement, 

the Property or the Solar Facilities, any default under this Agreement shall b e 

deemed remedied, as to Lessee's or such Assignee's or Tenant's partial interest, and 

Landowner shall not disturb such partial interest, if Lessee or the Assignee or Tenant, as 

the case may be, shall have cured its pro rata portion of the default by paying the 

portion of rents attributable to the Solar Facilities in which Lessee or the Assignee or 

Tenant, as the case may be, holds an interest. In the event of an uncured default by 

Lessee, or by an Assignee of Lessee's entire interest in this Agreement, or in the event 

of a termination of this Agreement by agreement, by operation of law or otherwise, each 

Assignee of a partial interest in this Agreement, and each Tenant who is a sublessee of 

Lessee or of an Assignee of Lessee, shall have the right to demand,  and the 

Landowner shall grant and enter into, a new lease, substantially identical to this 

Agreement, by which such Assignee of a partial interest in the rights and interests under this 

Agreement, or such Tenant by a sublease, shall be entitled to, and Landowner shall not disturb, 

the continued use and enjoyment by such Tenant or Assignee of the Property, or portion of 

the Property, for the full term of this Agreement, as set forth in Section 4 of this 

Agreement, or such shorter term as said Assignee or Tenant may otherwise be entitled 

pursuant to its assignment or sublease. Further, in the event of an uncured default by 

Lessee or by an Assignee of Lessee's entire interest in this Agreement, or in the event of a 

termination of this Agreement by agreement, by operation of law or otherwise, Landowner 

hereby agrees that, if and for so long as (i) a Tenant who is a sublessee of Lessee or of an 

Assignee is not in default under the sublease (beyond any period given Lessee, an Assignee 

or a Tenant under this Agreement to cure such default), (ii) such Tenant attorns to the 
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Landowner, and (iii) the terms and conditions of the Tenant's sublease do not contravene 

the terms and conditions of this Agreement, Landowner shall (a) recognize such 

sublease, (b) not diminish nor interfere with such Tenant's possession of the portion of 

the Property covered by the sublease or with any term extension or renewal rights in the 

sublease, and (c) not disturb such Tenant's occupancy of such portion of the Property for the 

full term of this Agreement or such shorter term to which such Tenant may be entitled 

under the sublease. A Tenant which is, or in the future becomes, a sublessee of Lessee, or 

a sublessee of an Assignee, is an intended third party beneficiary of the provisions of this 

Section 10.3 and entitled to enforce this provision. 

12.4 Acquisition of Interest. Except as otherwise specifically provided 

in Section 10.1 above, the acquisition of all or any portion of Lessee's or an Assignee's  

or Tenant's interest in the Property or the Solar Facilities or this Agreement by another 

Assignee or Tenant or any other person through foreclosure or other judicial or 

nonjudicial proceedings in the nature thereof or any conveyance in lieu thereof, shal l 

not constitute a default under this Agreement, and upon such acquisition or conveyance 

Landowner shall recognize the Assignee or Tenant, or such other party, as Lessee's or 

such other Assignee's or Tenant's proper successor. 

12.5 New Lease. If this Agreement is rejected by a trustee or debtor -

in-possession in any bankruptcy or insolvency proceeding and within sixty (60) days after 

such rejection or termination Lessee or any Assignee or Tenant shall have arranged to the 

reasonable satisfaction of Landowner for the payment of all fees or other charges due and 

payable by Lessee or other Assignees or Tenants as of the date of such rejection or 

termination, then Landowner shall execute and deliver to Lessee or such Assignee or 

Tenant, as the case may be, a new lease to the Property which (i) shall be for a term equal to 

the remainder of the term of this Agreement before giving effect to such rejection or 

termination, (ii) shall contain the same covenants, agreements, terms, provisions 

and limitations as this Agreement (except for any requirements that have been fulfilled by 

Lessee or any Assignee or Tenant prior to rejection or termination of this Agreement), 

and (iii) shall include that portion of the Property improved with Solar Facilities in which 

Lessee or such other Assignee or Tenant had an interest on the date of rejection or termination.  

Any such new lease shall enjoy the same priority as this Agreement over any intervening lien, 

encumbrance or other interest affecting the property affected by this Agreement.  The provisions 

of this Section 10.5 shall survive termination of this Agreement and shall continue in effect 

thereafter and, from the effective date of termination to the date of execution and delivery of 

such new lease, Lessee or any Assignee or Tenant may use and enjoy the Property without 

hindrance by Landowner or any person claiming by, through or under Landowner, provided that 

all of the conditions for a new lease as set forth in this Section are complied with.   

12.6  Extended Cure Period. If any default by Lessee or an 

Assignee or Tenant under this Agreement cannot be cured without obtaining possession 

of all or part of the Property and/or all or part of the Solar Facilities and/or all or part of 

Lessee's or another Assignee's or Tenant's interest in this Agreement, then any such 
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default shall be deemed remedied if (i) within sixty (60) days after receiving notice 

from Landowner as set forth in Section 12.2 hereof, either Lessee or an Assignee or 

Tenant shall have acquired possession of all or part of the Property and/or all or part of the 

Solar Facilities and/or all or part of such interest in this Agreement, or shall have 

commenced appropriate judicial or nonjudicial proceedings to obtain the same; and (ii) 

Lessee or the Assignee or Tenant, as the case may be, shall be in the process of diligently 

prosecuting any such proceedings to completion; and (iii) after gaining possession of all 

or part of the Property and/or all or part of the Solar Facilities and/or all or part of such 

interest in this Agreement, Lessee or the Assignee or Tenant performs all other obligations as 

and when the same are due in accordance with the terms of this Agreement. If Lessee or an 

Assignee or Tenant is prohibited by any process or injunction issued by any court or by 

reason of any action by any court having jurisdiction over any bankruptcy or insolvency 

proceeding involving Lessee or any defaulting Assignee or Tenant, as the case may be, 

from commencing or prosecuting the proceedings described above, the 60 -day period 

specified above for commencing such proceeding shall be extended for the period of 

such prohibition. 

12.7 Certificates, Etc. Landowner shall within ten (10) business days 

of receipt, execute such commercially reasonable estoppel certificates (certifying as 

to such matters as Lessee may reasonably request, including without limitation that no 

default then exists under this Agreement, if such be the case) and/or consents to 

assignment and/or nondisturbance agreements as Lessee or any Assignee or  Tenant may 

reasonably request from time to time.  

13. Lender Protection. Lessee and any Assignee or Tenant may, without the 

prior written consent of Landowner, grant to any person or entity (herein, together 

with that person's or entity's successors and assigns, a "Lender") one or more 

mortgages, trust deeds or similar security interests in all or any part of its leasehold rights 

under this Agreement and any personal property and fixtures owned by Lessee, any 

Assignee or Lessee, but not any property owned or belonging to Landowner, 

including the Property (a "Mortgage"). In the event any such Mortgage is granted, 

the Lender thereunder shall, for so long as its Mortgage remains in effect, be entitled to 

the protections described in the following provisions of this Section 11, upon delivery to 

Landowner of notice of its name and address. 

13.1 Intentionally Omitted.  

13.2 Notice of Default; Opportunity to Cure. As a precondition to 

exercising any rights or remedies for any alleged default under this Agreement, 

Landowner shall give written notice of the default to each Lender concurrently with 

delivery of such notice to Lessee, an Assignee or a Tenant, as applicable, specifying in 

detail the alleged default and the required remedy. In the event Landowner gives any such 

notice, the following provisions shall apply: 

(a) The Lender shall have the same period after receipt of the 

default notice as is given to Lessee, the Assignee or Tenant to remedy or cause to be 
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remedied the default plus, in each instance, (i) an additional ten (10) days after receipt of 

the default notice in the event of any monetary default (meaning any failure to pay 

when due any rent, real property taxes, insurance premiums or other monetary obligation 

under this Agreement); and (ii) an additional thirty (30) days after receipt of the default 

notice in the event of any other type of default, provided that such 30-day period shall be 

extended for an additional thirty (30) days, provided the Lender acts with reasonable and 

continuous diligence. Lenders shall have the absolute right to do any act or thing required 

to be performed by Lessee, an Assignee or any Tenant under this Agreement, and any such 

act or thing performed by a Lender shall be as effective to prevent a default under this 

Agreement and/or a forfeiture of any rights under this Agreement as if done by Lessee, the 

Assignee or Tenant itself.  If any default by Lessee or an Assignee or Tenant under this 

Agreement cannot be cured without the Lender obtaining possession of all or part of 

the Property and/or all or part of the Solar Facilities and/or all or part of Lessee’s or 

an Assignee’s or Tenant’s interests in this Agreement, then such Lender shall have a 

commercially reasonable time (which time shall not, except for Force Majeure, 

exceed one hundred twenty (120) days) to obtain such possession, and such Lender 

shall, from and after such possession, have a cure period equal to Lessee’s cure 

period under this Agreement.   

(b)  During any period of possession of the Solar Facilities by a Lender 

(or a receiver requested by such Lender) and/or during the pendency of any foreclosure 

proceedings instituted by a Lender, the Lender shall pay or cause to be paid the rent and 

all other monetary changes payable by Lessee, an Assignee or any Tenant which have accrued 

and are unpaid at the commencement of such period and those which accrue thereafter during 

such period. Following acquisition of Lessee's, an Assignee’s or any Tenant's 

leasehold estate by the Lender or its assignee or designee as a result of foreclosure or 

assignment in lieu of foreclosure, or by a purchaser at a foreclosure sale, this 

Agreement shall continue in full force and effect and the Lender or other party 

acquiring title to the leasehold estate shall, as promptly as reasonably possible, 

commence the cure of all other defaults hereunder and thereafter dil igently process 

such cure to completion, whereupon Landowner's right to terminate this Agreement based 

upon such defaults shall be deemed waived; provided, however, the Lender or other party 

acquiring title to the leasehold estate shall not be required to cure those defaults which are not 

reasonably susceptible of being cured or performed by such party ("Non-Curable 

Defaults"). Non-curable defaults shall be deemed waived by Landowner upon completion of 

foreclosure proceedings or acquisition of Lessee's, Assignee's or Tenant's interest in this 

Agreement by such party. 

(c)   Upon the sale or other transfer of the leasehold interests acquired 

pursuant to foreclosure or assignment in lieu of foreclosure, the Lender or other acquiring 

party shall have no further duties or obligations hereunder. 

 (d)   Neither the bankruptcy nor the insolvency of Lessee, an 

Assignee or any Tenant shall be grounds for terminating this Agreement as long as the 

rent and all other monetary charges payable by such Lessee, Assignee or Tenant hereunder 

are paid by the Lender in accordance with the terms of this Agreement. 
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(e)  Nothing herein shall be construed to extend this Agreement 

beyond periods contemplated in Section 4 or to require a Lender to continue 

foreclosure proceedings after the default has been cured. If the default is cured and the Lender 

discontinues foreclosure proceedings, this Agreement shall continue in full force and effect. 

13.3 Intentionally Omitted.  

13.4 Intentionally Omitted.  

13.5 No Waiver. No payment made to Landowner by any Lender 

shall constitute an agreement that such payment was, in fact, due under the terms of this 

Agreement or a waiver of the Lender's rights with respect to any wrongful, improper or 

mistaken notice or demand with respect to such payment. 

13.6 No Merger. There shall be no merger of this Agreement, or of 

the leasehold estate or other interests created by this Agreement, with the fee estate in the 

Property by reason of the fact that this Agreement or any such interests may be held, 

directly or indirectly, by or for the account of any person or persons who shall own the 

fee estate or any interest therein, and no such merger shall occur unless and until all 

persons at the time having an interest in the fee estate in the Property, and all persons 

(including Lenders) having an interest in or under this Agreement and any portion of the 

fee estate shall join in a written instrument effecting such merger and shall duly record the 

same. 

14.  Default and Remedies. 

14.1 Default. The following events shall be deemed to be events of default by 

Lessee under this Agreement: 

 

(a)     Lessee shall fail to provide any sum due to Landowner when due and 

such failure continues for a period of thirty (30) days after written notice from Landowner to 

Lessee.   

 

(b) Lessee shall fail to comply with any material term, provision or 

covenant of this Agreement, other than the payment of sums due to Landowner, and shall not 

cure such failure within thirty (30) days after written notice thereof to Lessee, or such 

additional time as is necessary (which time shall not, except for Force Majeure, 

exceed one hundred twenty (120) days) to cure such noncompliance if such 

nonmonetary default cannot be cured within the initial 30-day period and Lessee, or an 

Assignee or Tenant on Lessee's behalf, diligently undertakes the cure within the initial 

30-day period and thereafter diligently prosecutes the cure to completion.   

 

(c) Lessee shall cease to exist as a corporation or partnership or be 

otherwise dissolved or liquidated or become insolvent, or shall make a transfer in fraud of 

creditors, or shall make an assignment for the benefit of creditors, or is otherwise unable to 
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pay its debts as they come due. 

 

(d) Intentionally deleted. 

 

(e) A receiver or trustee shall be appointed for all of Lessee’s interest in the 

Property or for all or substantially all of the assets of Lessee, and such is not withdrawn or 

dismissed within sixty (60) days after the filing thereof. 

 

(f) Lessee assigns or sublets in violation of the provisions of this 

Agreement. 

 

 14.2  Remedies of Landowner. Upon the occurrence of any such events of 

default which are not cured within the applicable cure period, Landowner shall have the 

option to pursue any one or more of the following remedies, provided Landowner gives 

Lessee written notice of its intent to pursue such remedies and Lessee fails to cure such 

events of default within five (5) business days of its receipt of such notice, without any 

further notice or demand whatsoever: 

 

(a) Terminate this Agreement, in which event Lessee shall immediately 

surrender the Property to Landowner, and if Lessee fails to do so, Landowner may, without 

prejudice to any other remedy which it may have, enter upon and take possession of the 

Property and expel or remove Lessee and any other person who may be occupying such 

Property or any part thereof. 

 

(b) Without terminating the Agreement, enter upon and take possession of 

the Property and expel or remove Lessee and any other person who may be occupying such 

Property or any part thereof, and relet the Property. 

 

(c) Enter upon the Property, without being liable for prosecution or any 

claim for damages therefor, and do whatever Lessee is obligated to do under the terms of this 

Agreement, and Lessee agrees to reimburse Landowner on demand for any expenses which 

Landowner may incur in thus effecting compliance with Lessee's obligations under this 

Agreement, and Lessee further agrees that Landowner shall not be liable for any damages 

resulting to Lessee from such action. 

 

(d) Landowner may bring an action at law or in equity on one or more 

occasions to collect any amount payable by Lessee under this Agreement or to enforce any 

obligation of Lessee under this Agreement. 

 

Exercise by Landowner of anyone or more of the remedies hereunder granted or 

otherwise available shall not be deemed to be an acceptance of surrender of the Property by 

Lessee, whether by agreement or by operation of law, it being understood that such 

surrender can be affected only by the written agreement of Landowner and Lessee. Any 

reentry by Landowner shall only be pursuant to judgment obtained in forcible detainer 

proceedings or other legal proceedings.  No right or remedy herein conferred upon or reserved 

to Landowner is intended to be exclusive of any other remedy, and each and every right and 

remedy shall be cumulative and in addition to any other right or remedy given hereunder or now 
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or hereafter existing at law or in equity or by statute.  In addition to other remedies provided in 

this Agreement, Landowner shall be entitled, to the extent permitted by applicable law, to 

injunctive relief in case of the violation, or attempted or threatened violation, of any of the 

covenants, agreements, conditions or provisions of this Agreement, or to a decree compelling 

performance of any of the covenants, agreements, conditions or provisions of this Agreement, or 

to any other remedy allowed to Landowner at law or in equity. 

 

In the event Landowner elects to terminate the Agreement by reason of an event of 

default, then notwithstanding such termination, Lessee shall be liable for and shall pay to 

Landowner, at the address specified for notice to Landowner herein, the sum of all rental 

and other indebtedness accrued to date of such termination, plus, as damages, an amount 

equal to the total rental hereunder for the remaining portion of the Term (had such Term not 

been terminated by Landowner prior to the date of expiration as stated herein), less the 

reasonable rental value for such remaining Term (net of all reasonably estimated costs of re-

leasing for such remaining Term). 

 

In the event that Landowner elects to repossess the Property without terminating the 

Agreement, then Lessee shall be liable for and shall pay to Landowner at the address 

specified for notice to Landowner herein, all indebtedness accrued to the date of such 

repossession, plus indebtedness required to paid by Lessee to Landowner during the 

remainder of the Term until the date of expiration of the Term as stated herein diminished by 

any net sums thereafter received by Landowner through reletting the Property during such 

period (after deducting expenses incurred by Landowner as provided below). In no event 

shall Lessee be entitled to any excess of any rental obtained by reletting over and above the 

rental herein reserved. Actions to collect amounts due by Lessee to Landowner under this 

subsection may be brought from time to time, on one or more occasions, without the 

necessity of Landowner's waiting until expiration of the Term. 

 

 

In the event of any default or breach by Lessee, Lessee shall also be liable and shall 

pay to Landowner, in addition to any sums provided to be paid above, broker's fees incurred 

by Landowner in connection with reletting the whole or any part of the Property; the costs of 

removing and storing Lessee's or other occupants' property; the costs of repairing, altering, 

remodeling, or otherwise putting the Property into condition acceptable to a new tenant or 

tenants; and all reasonable expenses incurred by Landowner in enforcing or defending 

Landowner's rights and/or remedies, including reasonable attorney's fees whether suit was 

actually filed or not. 

 

In the event of termination or repossession of the Property for an event of default by 

Lessee, Landowner may relet the whole or any portion of the Property, or let the Property as 

part of a larger premises, for any period to any tenant and for any use or purpose.  

 

If Lessee shall fail to make any payment or cure any default hereunder within the 

time herein permitted, Landowner, without being under any obligation to do so and without 

thereby waiving such default, may make such payment and/or remedy such other default for 

the account of Lessee (and enter the Property for such purpose), and thereupon Lessee shall 

be obligated to, and hereby agrees to pay Landowner upon demand all costs, expenses and 
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disbursements, including reasonable attorney's fees incurred by Landowner in taking such 

remedial action. 

 

Landowner agrees to use reasonable efforts to mitigate its damages. 

 

Notwithstanding anything herein to the contrary, in the event of a termination of this 

Agreement, or a termination of Lessee’s possession of the Property, Lessee shall have no 

obligation to provide or pay or provide any accrued, or thereafter accruing, Annual 

Alternative Rent. 

14.3 Effect of Termination. Upon any termination of this Agreement or 

termination of Lessee’s possession of the Property,  for any reason, Lessee shall as soon 

as commercially and reasonably practicable thereafter, and in any event within twelve 

(12) months of such termination, remove all above-ground and below ground Solar 

Facilities, equipment, improvements, installations or other personal property from the 

Property or portion as to which this Agreement was terminated, exclusive of any 

continuing right established pursuant to this Agreement to survive the term of this 

Agreement, and restore the soil surface to a condition reasonably similar to its original 

condition. If Lessee fails to remove such Solar Facilities after Landowner’s request 

within the time specified above, Landowner may do so, in which case Lessee shall 

reimburse Landowner for reasonable and actual costs of removal incurred by 

Landowner, less any salvage value received by Landowner, within ten (10) days after receipt 

of an invoice from Landowner.   

In the alternative, Landowner may notify Lessee in writing it wishes to take 

possession of all Solar Facilities, equipment, improvements or installations in which case all 

such property shall become the property of Landowner, subject to any liens and 

encumbrances, and Lessee shall upon written request by Landowner, execute and record 

a quitclaim deed or other appropriate conveyance to Landowner of all of Lessee's right, 

title and interest in and to the Property, or to that part thereof as to which this Agreement 

has been terminated.   

 

14.4  Remedies upon Landowner Default.  If Landowner shall at any time be in 

default of any of its material covenants or obligations under this Agreement and such default 

shall continue for a period of thirty (30) days after written notice to Landowner (or if such 

default is not reasonably capable of being cured within such thirty (30) day period, within such 

additional time (which time shall not, except for Force Majeure, exceed one hundred 

twenty (120) days) as is necessary to cure such default, if Landowner diligently undertakes 

the cure within said 30-day period and thereafter diligently prosecutes the cure to completion) 

and if Landowner fails to do so Lessee shall have the right, but not the obligation, to cure such 

default and recover its costs from Landowner. 

14.5 Cumulative Remedies. Subject to the other terms and conditions of 

this Agreement, each party shall have all rights and remedies available at law and in 
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equity for any breach of this Agreement by the other party, and all such remedies are 

cumulative. 

15. Miscellaneous. 

15.1 Force Majeure. If performance of this Agreement or of any 

obligation hereunder is prevented or substantially restricted or interfered with by 

reason of an event of "Force Majeure" (defined below), the affected party, upon giving 

notice to the other party, shall be excused from such performance to the extent of and 

for the duration of such prevention, restriction or interference. The affected party shall 

use its reasonable efforts to avoid or remove such causes of nonperformance and shall 

continue performance hereunder whenever such causes are removed. "Force Majeure" 

means fire, earthquake, flood or other casualty or accident; strikes or labor disputes; 

weather; lack of adequate solar power or sunlight; war, civil strife or other violence, 

any law, order, proclamation, regulation, ordinance, action, demand or requirement of 

any government agency or utility, or any other act or condition beyond the reasonable control 

of a party hereto. 

15.2 Confidentiality. Unless Lessee agrees otherwise in writing, 

Landowner shall maintain in the strictest confidence, for the benefit of Lessee, any 

Assignee or Tenant, all information pertaining to the financial terms of or payments under 

this Agreement, Lessee's site or product design, methods of operation, methods of 

construction, power production or availability of the Solar Facilities, and the like, whether 

disclosed by Lessee, any Assignee or Tenant, or discovered by Landowner, unless such 

information either (i) is in the public domain by reason of prior publication through no act 

or omission of Landowner or its employees or agents; or (ii) was already known to 

Landowner at the time of disclosure and which Landowner is free to use or disclose 

without breach of any obligation to any person or entity. Landowner shall not use such 

information for its own benefit, publish or otherwise disclose it to others, or permit its use 

by others for their benefit or to the detriment of Lessee, any Assignee or Tenant. 

Notwithstanding the foregoing, Landowner may disclose such information to 

Landowner's lenders, attorneys, accountants and other personal financial advisors solely 

for use in connection with their representation of Landowner regarding this Agreement; 

any prospective purchaser of the Property who has made a written offer to purchase or 

otherwise acquire the Property that Landowner desires to accept; or pursuant to lawful 

process, subpoena or court order requiring such disclosure, provided as to each such 

disclosure in this sentence Landowner in making such disclosure advises the party 

receiving the information of the confidentiality of the information and obtains the written 

agreement of said party not to disclose the information, which agreement shall run to 

the benefit of and be enforceable by Lessee. Landowner shall get Lessee's written consent 

before issuing a press release or having any contact with or responding to the news media 

with any operational, sensitive or confidential information with respect to this Agreement, the 

solar power project to be constructed on the Property by Lessee, or any other existing 

solar power project owned or operated by Lessee. The provisions of this Section 13.2 

shall survive the termination or expiration of this Agreement.  Nothing in this section is intended 

to supersede Landowner’s obligations under the Colorado Public Records Act and any 
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disclosure based on a good faith adherence to the requirements of that Act shall not constitute a 

violation of this Agreement. 

15.3 Successors and Assigns. This Agreement shall burden the Property 

and shall run with the land. This Agreement shall inure to the benefit of and be 

binding upon Landowner and Lessee and, to the extent provided in any assignment or 

other transfer under Section 10 hereof, any Assignee or Tenant, and in each case their 

respective heirs, transferees, successors and assigns, and all persons claiming under them. 

References to "Lessee" in this Agreement shall be deemed to include Assignees and 

Tenants, which hold a direct ownership interest in this Agreement and actually are 

exercising rights under this Agreement to the extent consistent with such interest, and to 

their successors and assigns. 

15.4 Recording of  Agreement.  Lessee may record this Agreement 

without the prior writ ten consent of Landowner . If  requested by either party,  

the requesting party and the other party  shall  execute in recordable form and the 

requesting party shall then record a memorandum of the lease evidenced by this Agreement 

reasonably satisfactory in form and substance to Lessee and Landowner.   Such 

Memorandum shall include, without limitation, reference to the ingress and egress rights 

referenced in Section 3.3. 

15.5 Notices. All notices or other communications required or permitted 

by this Agreement, including payments to Landowner, shall be in writing and shall be 

deemed given when personally delivered, or in lieu of such personal service, when 

deposited in the United States mail, postage prepaid, certified or registered mail, or 

when sent by recognized national overnight courier, provided receipt is obtained and 

charges prepaid by the delivering party. Any notice shall be addressed as follows: 

If to Landowner: If to Lessee: 

 

Arapahoe County School District 28J COLORADO LAND ACQUISITIONS, LLC 

 a Colorado limited liability company  

c/o: ______________________________ c/o: Christopher Sayler 

 1774 Platte Street, Denver 80202 

Title: _____________________________  

Address: _________________     

    

_________________________________ ____________________________________ 

Facsimile:   Facsimile:      

Telephone No.:  Telephone No.: 1-(800) 793-0786 

Email: __________________________ Email: christopher@mysunshare.com 
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With copy to:       

___________________________________   

c/o: _______________________________             

Title: _______________________________   

Address: ____________________________   

Facsimile: ___________________________   

Telephone No.:________________________  

Email:_______________________________ 

If to any Assignee or Lessee: 

At the address indicated in the notice to 

Landowner provided under Section 10.1 

hereof 

Any party may change its address for purposes of this paragraph by giving written notice of 

such change to the other parties in the manner provided in this paragraph. 

15.6 Entire Agreement; Amendments. This Agreement constitutes the 

entire agreement between Landowner and Lessee respecting its subject matter. Any 

agreement, understanding or representation respecting the Property, this Agreement, or 

any other matter referenced herein not expressly set forth in this Agreement, or in a 

subsequent writing signed by both parties, is null and void. This Agreement shall not 

be modified or amended except in a writing signed by both parties. No purported 

modifications or amendments,  including, without limitation, any oral agreement (even 

if supported by new consideration), course of conduct or absence of a response to a 

unilateral communication, shall be binding on either party. 

 

 

15.7 Legal Matters. 

 

15.7.1 This Agreement shall  be governed by and interpreted 

in accordance with the laws of the State of Colorado. If the parties are unable to 

resolve amicably any dispute arising out of or in connection with this Agreement, they 

agree that such dispute shall be shall be resolved in a state or federal court located in the 

county in which the Property is situated, or if none, then a state or federal court in the 

State of Colorado nearest the county in which the Property is situated. 

15.7.2 Notwithstanding anything to the contrary in this 

Agreement, neither party shall be entitled to, and each of Landowner and Lessee 

hereby waives, any and all rights to recover punitive or exemplary damages, however 

arising, whether in contract, in tort or otherwise, under or with respect to any action 

taken in connection with this Agreement. 

15.7.3 Each of the parties knowingly, voluntarily and intentionally 

waives the right to a trial by jury in respect of any litigation based on this Agreement, 

or arising out of, under or in connection with this Agreement and any agreement 
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contemplated to be executed in connection herewith, or any course of conduct, course 

of dealing, statements (whether verbal or written) or any actions of any party hereto.  

Each of the parties to this Agreement waives any right to consolidate any action in 

which a jury trial has been waived with any other action in which a jury trial cannot or 

has not been waived. This provision is a material inducement to each of the parties for 

entering into this Agreement.  

15.8 Partial Invalidity. Should any provision of this Agreement be held 

in a final and unappealable decision by a court of competent jurisdiction to be either invalid, 

void or unenforceable, the remaining provisions hereof shall remain in full force and 

effect and unimpaired by the court's holding. Notwithstanding any other provision of this 

Agreement, the parties agree that in no event shall the term of this Agreement be longer 

than the longest period permitted by applicable law. 

15.9 Tax Credits. If under applicable law the holder of a leasehold interest 

in the nature of that held by Lessee, an Assignee or a Tenant under this Agreement 

becomes ineligible for any tax credit, benefit or incentive for alternative energy expenditure 

established by any local, state or federal government, then, at Lessee's option, 

Landowner and Lessee may amend this Agreement or replace it with a different 

instrument so as to convert Lessee's interest in the Property to a substantially similar 

interest that makes Lessee eligible for such tax credit, benefit or incentive. 

15.10 No Partnership. Nothing contained in this Agreement shall be 

construed to create an association, joint venture, trust or partnership covenant, obligation 

or liability on or with regard to anyone or more of the parties to this Agreement. 

15.11 Counterparts. This Agreement may be executed with 

counterpart signature pages and in duplicate originals, each of which shall be deemed an 

original, and all of which together shall constitute a single instrument. 

 15.12 Holding Over.  Lessee shall have no right to hold over, as Lessee, after 

the termination of this Agreement, whether by limitation or forfeiture.  Nothing herein shall 

imply any extension of the term of this Agreement by such holding over.   

15.13 No Waiver.  No waiver by either party of any covenant or condition, or 

forfeiture, by acceptance of rent or otherwise shall waive any subsequent cause of forfeiture or 

breach of any condition or covenant of this Agreement; nor shall a party’s election to pursue any 

remedy waive or preclude any other remedy.  Except as specifically provided herein, no waiver 

of any party of any failure or refusal of the other party to comply with its obligations under this 

Agreement shall be deemed a waiver of any other subsequent failure or refusal to so comply by 

such other party.  No waiver shall be valid unless in writing by the party to be charged, and only 

to the extent therein set forth.  

15.14 Access.  Subject to Section 3.3 above, Lessee shall have access to the 

Property 24 hours a day, every day of the year.   
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15.15 Construction and Interpretation.  The captions and headings 

throughout this Agreement are for convenience and reference only, and the words contained 

therein shall in no way be held or deemed to define, limit, describe, explain, modify, amplify to 

add to the interpretation, construction or meaning of any provision or the scope or intent of this 

Agreement nor in any way affect this Agreement. All provisions of the Agreement have been 

negotiated by Landowner and Lessee at arms’ length and neither party shall be deemed the 

scrivener of this Agreement.  This Agreement shall not be construed for or against either party 

by reason of the authorship or alleged authorship of any provision hereof or by reason of the 

status of the respective parties as Landowner or Lessee.   

 

15.16 Time of the Essence.  Except as otherwise expressly provided in this 

Agreement, time is of the essence in each obligation of the parties under this Agreement.  

15.17 Attorneys’ Fees.  In the event of any default by either party in any way 

connected with the enforcement of the provisions of this Agreement, or for the recovery of 

possession of the Property or for collection of any sums due, the prevailing party shall recover 

its attorneys’ fees from the non-prevailing party, whether or not court action is instituted.  For 

the purposes of this Section 13.17, the prevailing party shall be determined based on a 

consideration of which party is the most successful in the dispute/proceeding, taken as a whole.  

15.18 Landowner Access.  Landowner shall not have access to the Property 

after Lessee commences construction; and thereafter, until Closing, shall have access only in the 

event of an emergency (with notice as soon as possible to Lessee), or at other times with the 

approval of Lessee, such approval not to be unreasonably withheld, conditioned or delayed; 

provided such access shall not unreasonably interfere with Lessee’s rights hereunder.  

 

15.19 Brokerage.  Lessee represents and warrants that it has dealt with no 

broker, agent or other person in connection with the entry into this Agreement and that no 

broker, agent or other person brought about this Agreement, and Lessee agrees to indemnify and 

hold Landowner harmless from and against any claims by any broker, agent or other person 

claiming commission or other form of compensation by virtue of having dealt with Lessee with 

regard to this Agreement.  Landowner represents and warrants that it has dealt with no broker, 

agent or other person in connection with the entry into this Agreement and that no broker, agent 

or other person brought about this Agreement, and Landowner agrees to indemnify and hold 

Lessee harmless from and against any claims by any broker, agent or other person claiming 

commission or other form of compensation by virtue of having dealt with Landowner with 

regard to this Agreement.  

15.20 Condemnation.  In the event of a total taking of, or partial taking of a 

material portion of the Property by condemnation proceedings or agreement in lieu thereof, 

Lessee shall have the right to terminate this Agreement. All compensation awarded for any 

taking (or the proceeds of sale in lieu thereof) of the Property shall be the property of 

Landowner; provided, however, Landowner shall have no interest in any award specifically 

made for the taking of the Solar Facilities and/or Lessee's fixtures and other personal 

property or moving expenses, or if any separate award for such items is made to Lessee.  In 
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the event of a partial taking, and if Lessee does not terminate this Agreement as provided above, 

the rent payable by Lessee shall be proportionately adjusted. 

IN WITNESS WHEREOF, Landowner and Lessee have caused this 

Agreement to be executed and delivered by their duly authorized representatives as of the 

Effective Date. 

LESSEE: COLORADO LAND ACQUISITIONS, LLC 

a Colorado  limited liability company 

By:  _______________________________________  
Printed Name: David Amster-Olszewski 
Title:  President 
Date: 
__________________________________________ 

STATE OF COLORADO 

) ss. 

COUNTY OF 

The foregoing instrument was acknowledged before me this  _____________  day of 

 ____________ , 2014 by _________________________ , the  _______________________  of 

Colorado Land Acquisitions, LLC, a Colorado limited liability company, on behalf of the 

limited liability company. 

Notary Public 

My commission expires:  ____________________________  

Commission No.: 

 

 

LANDOWNER:   Arapahoe County School District 28J 
      

 

    By: ___________________________________________ 

    Printed Name: __________________________________ 

 Title: ________________________________ 

 Date: __________________________________________ 

 

STATE OF COLORADO ) 

COUNTY OF ) ss. 

The foregoing instrument was acknowledged before me this  _____________  day of 

 ____________ , 2014 by _________________________ , the   of_______________________. 

Notary Public 
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My commission expires:  ____________________________  

Commission No.: 
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EXHIBIT A 

 

 

1Approximately 14 acres along the western boundary of the approximately 70 acre parcel owned 

by Arapahoe County School District 28J along Jewell Avenue, about 1 mile west of S. Watkins 

Road, having the tax number of 035030423, in keeping with the following diagram. 
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LEGAL DESCRIPTION

A PARCEL OF LAND LOCATED IN THE WEST HALF OF THE SOUTHWEST QUARTER OF
SECTION 24, TOWNSHIP 4 SOUTH, RANGE 65 WEST OF THE SIXTH PRINCIPAL MERIDIAN,
COUNTY OF ARAPAHOE, STATE OF COLORADO, SAID PARCEL BEING MORE PARTICULARLY
DESCRIBED AS FOLLOWS:

BASIS OF BEARING OF THIS DESCRIPTION IS ALONG THE SOUTH LINE OF SAID
SOUTHWEST QUARTER OF SECTION 24, ASSUMED TO BEAR N89'48'30"W A DISTANCE OF
2641.29 FEET FROM A 3.25" ALUMINUM CAP L.S. #28285 FOUND AT THE SOUTH
QUARTER CORNER OF SAID SECTION 24 TO A 3.25" ALUMINUM CAP L.S. #7361 FOUND
AT THE SOUTHWEST CORNER OF SAID SECTION 24;

BEGINNING AT THE INTERSECTION POINT OF THE EASTERLY RIGHT-OF-WAY OF HUDSON
ROAD TO THE NORTHERLY RIGHT-OF-WAY OF EAST JEWELL AVENUE, SAID POINT BEARS
N27'41'59"E A DISTANCE OF 64.27 FEET FROM SAID SOUTHWEST CORNER OF SECTION
24;

THENCE NOO'07'40"W ALONG SAID EASTERLY RIGHT-OF-WAY OF HUDSON ROAD, A
DISTANCE OF 924.00 FEET; THENCE S89'48'30"E A DISTANCE OF 660.00 FEET; THENCE
SOO'07'40"E A DISTANCE OF 924.00 FEET TO SAID NORTHERLY RIGHT-OF-WAY OF EAST
JEWELL AVENUE; THENCE N89'48'30"W ALONG SAID NORTHERLY RIGHT-OF-WAY, A
DISTANCE OF 660.00 FEET TO THE POINT OF BEGINNING; WHENCE SAID SOUTH QUARTER
CORNER OF SECTION 24 BEARS S88'33'29"E A DISTANCE OF 2612.23 FEET;

SAID PARCEL CONTAINS 14.0 ACRES OF LAND, MORE OR LESS.

I, THE UNDERSIGNED, A REGISTERED LAND SURVEYOR IN THE STATE OF COLORADO, DO
HEREBY STATE THAT THIS EXHIBIT WAS PREPARED BY ME OR UNDER MY SUPERVISION
AND IS TRUE AND ACCURATE TO THE BEST OF MY KNOWLEDGE.

CHRISTOP
FOR AND

.S. 31158 DATE
'ECISION SURVEY & MAPPING, INC.

Precision Survey & Mapping, Inc

9145 r Kenyon hi.. Suite 101, Denver. CO 00237

T*(303) 753-9799 Foic(303) 753-40*4
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